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Sneak Peek: 

No. of words: 1258 words  

Note: In this article author is critically analyzing the historic Judgement of Navtej Singh Johar v. Union of 

India. The Author establishes the nexus between law and morality with the help of various Court decisions. As 

a CLAT aspirant, you should have a fair idea about it. 

 

Article: 1 

Privacy Versus Morality: An Indian Gordian Knot 

 

Two years after historic judgment in Navtej Singh Johar case, an age-old debate in legal philosophy is 

revisited 

Sir Edward Coke, in his The Institutes of the Laws of England, (1628) famously said: "a man's house is his 

castle" What was meant by 'castle' was defined in 1763 by the British Prime Minister Sir William Pitt: 

"The poorest man may in his cottage bid defiance to all the forces of the crown. It may be frail - its roof may 

shake - the wind may blow through it - the storm may enter - the rain may enter - but the King of England 

cannot enter." 

These pronouncements constitute the embryonic form of the concept of privacy. 

John Stuart Mill philosophically elaborated the right to privacy. According to Mill, both state and society 

posed threat to individual autonomy and the right to make choice and privacy. Mill defended the right of the 

individual to freedom. "it is being left to oneself; all restraints qua restraints is an evil". In its positive sense, it 

meant the grant of the largest and the greatest possible amount of freedom for the pursuit of the individual's 

happiness, creative impulses, energies, and for self-development. Thus, Mill excellently conceived the right to 

privacy, individual autonomy and rational choice. He reiterated the dichotomy of self- regarding and the 

other-regarding actions of individual. As far as self-regarding actions are concerned, an individual is 

sovereign. He argued that each individual has liberty to live as he pleased. Each individual is the best judge to 

assess his own interests and diversity should be honored. 

J.S. Mill vehemently opposed moral policing. Majority in state and society tend to project itself as the 

controller of social opinion and an agent of social tyranny. Social tyranny is being exercised in subtle forms 

like customs, conventions and mass opinion. This social tyranny obstructs the right to privacy and choice. Mill 

used the term individuality to mean the power or capacity of individual for critical enquiry and responsible 

thought. Individuality is an integral part of right to privacy and choice. To Mill, happiness means individuality 

and liberty. 

Morality as a tool of social control turns often an undue interference into individuality. Morality is normative 

in nature and derived from social institutions like religion. Morality belongs to the domain of society whereas 

law falls in the sphere of state. A violation of morality is a sin; but violation of law is an offence. Morality is 

directory; Laws, on the other hand, are the rules that a state mandates its citizens follow in order to regulate 

social life. There should be a clear-cut dichotomy of law/morality, public/private, and state/society in order to 

avoid the lurking of totalitarianism into social discourse. 
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The nexus between law and morality is the subject of an age-old jurisprudential debate. The prime question is 

whether law should de-hyphenate from morality. Does the change in the moral ethos of society automatically 

reflect on law? Nikolai Korkunov (1853–1904) differentiated law from morality in his Theory of Law (1900): 

"the distinction between morals and law can be formulated very simply. Morality furnishes the criterion for 

the proper evaluation of our interests; law marks out the limits within which they ought to be confined." 

From this axiom, it is plainly clear that morality and law have entirely different spheres of action. Law, 

generally speaking, should regulate only the public sphere and private sphere should be left to the morality. 

The conundrum of Law v. Morality emerged in Britain in its severe form in the post-war era. The Report of 

the Departmental Committee on Homosexual Offences and Prostitution (better known as the Wolfenden 

report, after Sir John Wolfenden, the chairman of the committee) was published in the United Kingdom in 

1957 and based on the report the Sexual Offence Act 1967 was passed, decriminalising certain homosexual 

practices in specific circumstances. Publication of the report and the Act triggered heated debate over the 

theme of Law v. Morality. 

Intense debate followed, between HLA Hart and Sir Patrick Devlin. 

Wolfenden Report observed: 

"unless a deliberate attempt is to be made by society, acting through the agency of law, to equate the sphere of 

crime with that of sin, there must remain a realm of private morality and immorality which is, in brief and 

crude terms, not the law's business". 

Lord Devlin objected this philosophy and held that the criminal law of England has from the very first 

concerned itself with moral principles. Devlin stated that society is held together by the invisible bonds of 

common thought. However, Devlin held that the law must be balanced against respect for privacy. 

Many decades after, in India, in Naz Foundation v. Govt. of NCT of Delhi the Delhi High Court held that 

treating consensual homosexual sex between adults as a crime is a violation of fundamental rights protected 

by India's Constitution. The verdict resulted in the decriminalization of homosexual acts involving consenting 

adults throughout India. This was later overturned by the Supreme Court of India. However the matter was re-

scanned by a 5 judge bench in Navtej Singh Johar v. Union of India in 2018. In this case, the Supreme Court 

of India was asked to determine the constitutionality of Section 377 of the Indian Penal Code, a colonial-era 

law which, among other things, criminalised homosexual acts as an "unnatural offence". On 6 September 

2018, the court unanimously declared the law unconstitutional "in so far as it criminalises consensual sexual 

conduct between adults of the same sex". The verdict was hailed as a landmark decision for LGBT rights in 

India. The Navtej Singh Johar & Ors. v. Union of India judgement has been a natural corollary of the Supreme 

Court's landmark judgement in Justice K.S. Puttaswamy vs Union of India (2017). This historic judgment 

affirmed the constitutional right to privacy. 

But the Supreme Court judgement in Navtej Singh Johar & Ors. v. Union of India will remain dead-letters as 

long as the society stick upon its conservative and oppressive views on homosexuality and LGBTQ+ rights. 

The social stigma associated with homosexuality in India is an instance of social tyranny in J.S. Mill's 

phraseology. This predicament of the LGBTQ+ community again triggers the question of morality v. law in 

India. 

In Joseph Shine vs. Union of India (2018), the Supreme Court decriminalised adultery under Section 497 of 

IPC. Section 497 was struck down on the ground that it deprives a woman of her autonomy, dignity and 
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privacy and that it compounds the encroachment on her right to life and personal liberty by adopting a notion 

of marriage which subverts true equality. This verdict too poses the conundrum of privacy versus morality. 

South Africa's highest court legalised the use of cannabis by adults in private places in 2018. Similarly, a 

matter is pending before the Delhi High Court challenging the constitutional validity of provisions of the 

Narcotic Drugs and Psychotropic Substances Act, 1985 (NDPS Act) and the NDPS Rules which prohibit and 

criminalise the personal use of cannabis. The petition was filed by the Great Legalization Movement India 

Trust. 

All these developments again posit the conundrum of law v. morality or privacy v. morality in a conservative 

and hypocritic society like India. The contracting orbits of law and morality, per se, denote the expanding 

orbit of individuality. It is a good omen in India where totalitarianism is lurking to all spheres of life. In this 

sense, neither law nor morality should interfere in individual's sexual choice. Law and morality or state and 

society should not be peeping toms; provided the individual is a reasonable Mx. 

Courtesy: 'Live Law' as extracted from: 

https://www.livelaw.in/columns/privacy-versus-morality-an-indian-gordian-knot-162492 

 

  

https://www.livelaw.in/columns/privacy-versus-morality-an-indian-gordian-knot-162492
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Sneak Peek: 

No. of words: 1539 words  

Note: In this article the author is analyzing the recent reference made by Supreme Court to consider its earlier 

judgment of E.V. Chinnaiah v. State of AP (2005). Since the said case has already been implemented now, is 

it right to reconsider it?  And not only that the problem also lies in the time taken by courts to do justice 

considering the total number of backlogs. In this article the author discusses the various intricacies of the said 

reconsideration and also analyze the recent case of State of Punjab v. Davinder Singh. It is a must read article. 

 

Article: 2  

Sub-Classification and Reservation 

 

In State of Punjab v. Davinder Singh (27 August 2020), a Constitution Bench of the Supreme Court headed by 

Justice Arun Mishra recently referred E.V. Chinnaiah v. State of AP, (2005) 1 SCC 394, to a larger bench for 

reconsideration. In Chinnaiah, the court had held that governments cannot introduce a special sub-quota, 

within the SC and ST quota, in favor a few castes or tribes who are more backward than others on the list. 

Davinder Singh's judgment now disagrees with this view but raises some interesting questions. 

A sub-quota for OBCs: 

In 1962, the State of Mysore issued an order reserving 50% of seats in medical and engineering colleges for 

OBCs. Within this 50% quota, 22% of seats were reserved for those OBCs who were "more backward" than 

others. Communities which were far below the average educational levels of the state were entitled to opt for 

the "more backward" sub-quota. In M.R. Balaji v. State of Mysore, AIR 1963 SC 649, a Constitution Bench 

of the Supreme Court held that this sub-classification of OBCs into backward and more backward was 

impermissible. The court said that Article 15(4) of the Constitution only allows reservation for the "really 

backward classes", while Mysore had given reservations to nearly 90% of its population by including not-so-

backward communities in the list of OBCs. However, relying on Justice Chinnappa Reddy's eloquent 

judgment in K.C. Vasanth Kumar v. State of Karnataka, (1985) Supp SCC 714 (paragraph 55), the Supreme 

Court in Indra Sawhney v. Union of India, (1992) Supp (3) SCC 217, held that sub-classification was 

permissible among OBCs (Justice B.P. Jeevan Reddy- paragraphs 802, 843; Justice P.B. Sawant – paragraph 

524). In other words, governments are now free to create sub-quotas within the OBC quota. 

"Disturbing" the presidential lists: 

In Chinnaiah, the Supreme Court was considering the constitutional validity of the Andhra Pradesh Scheduled 

Castes (Rationalisation of Reservations) Act, 2000. Under Article 341 of the Constitution, the President 

notifies a list of Scheduled Castes for each state, which can thereafter only be modified by Parliament. The 

State of Andhra Pradesh divided this list into four categories, and conferred separate quotas on each group 

based on their inter se backwardness - Group A (1%), Group B (7%), Group C (6%), Group D (1%). The 

Supreme Court said that the state government could not do so. There was only one presidential list of SCs for 

the entire state, and since the government of Andhra Pradesh could not add or remove a caste from the list, it 

could not allot separate sub-quotas to various castes in the list either. 
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Relying on Ambedkar's speech in the Constituent Assembly, the Supreme Court in Chinnaiah hinted that if 

governments are given the power to sub-classify within the list of SCs specified by the President under Article 

341, they might do so for political reasons – e.g., by conferring a generous sub-quota on a numerically large 

and politically important SC caste, to the exclusion of others. The court said that the object of Article 341 was 

to eliminate political factors in the identification of SCs, and the government had no power to "disturb" the 

presidential list. It was held that the SCs and STs specified in their respective lists form a class by themselves, 

and regrouping or reclassifying them violates the Constitution. 

However, the problem with Chinnaiah was that it treated the entire list of SCs in a state as a homogenous 

category and presumed that each caste within the list was as backward as the other SCs. The court in Davinder 

Singh later noted that this was simply not true. There are several castes included within the presidential list of 

SCs in a state, but some of them may be ahead of others. Chinnaiah did not allow governments to take this 

into account and introduce sub-quotas for the more backward SCs and STs. 

Enter Davinder Singh: 

In State of Punjab v. Davinder Singh (2020), the Supreme Court was called upon to examine the validity of 

the Punjab Scheduled Caste and Backward Classes (Reservation in Services) Act, 2006. The law created a 

sub-classification within the SC community and said that 50% of the SC quota would go to the Balmikis and 

Mazhabi Sikhs in Punjab. In 2014, a bench of three judges of the court opined that Chinnaiah needed to be 

reconsidered by a larger bench. Now, a bench of five judges in Davinder Singh has asked for the case to go 

before an even larger bench. 

The court relied on the 102nd amendment to the Constitution, passed in 2018, which introduced Article 342A 

into the Constitution. This provision says that the President must, in consultation with the Governors, prepare 

a list of socially and educationally backward classes (SEBCs) for each state, a list which can thereafter only be 

modified by Parliament. Reading this amendment, the Supreme Court said that the constitutional provisions 

which deal with identifying SCs, STs and SEBCs (i.e., Articles 341, 342 and 342A) are now "pari materia" – 

each group has a constitutionally recognized list which can only be modified by Parliament, and therefore, the 

court cannot disallow sub-classification within the SC and ST lists on the one hand, while allowing it in the 

SEBC list on the other. Instead, held the court, governments can use rational criteria to create a sub-quota 

within the SC or ST list as well. 

The Implications of Davinder Singh: 

However, the Davinder Singh judgment of the Supreme Court raises some important questions: 

Firstly, does Davinder Singh dilute M. Nagaraj v. Union of India, (2006) 8 SCC 212 and Jarnail Singh v. 

Lachhmi Narain Gupta, (2018) 10 SCC 396? In Nagaraj and Jarnail Singh, a Constitution Bench of the 

Supreme Court had held that before the government introduces any reservations for communities other than 

SCs and STs, it must collect quantifiable data which show that those communities are, in fact, backward. No 

such data collection exercise is necessary for SCs and STs who are presumed to be backward once they are 

included within the lists under Articles 341 and 342 of the Constitution. After Davinder Singh, a view may be 

taken that once a community is set out in the list of SEBCs under Article 342A of the Constitution, it too is 

presumed to be backward and no such data collection exercise is thereafter necessary to show that the 

community continues to be backward. 

Secondly, in the recent Maratha reservations case [Dr. Jishri Patil v. Chief Minister of State of Maharashtra, 

(2019) SCC Online Bom 1107 (paragraph 110)], a Division Bench of the Bombay High Court had held that 

Article 342A(2) contemplates two lists of SEBCs – a central list and a state list, and that the state list of 
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SEBCs is unaffected by the amendment. In other words, Article 342A only applies to the central list of SEBCs 

– state governments are free to prepare and modify their own list of SEBCs. If this is correct, then Article 

342A is not "pari materia" with Articles 341-342, contrary to what was held in Davinder Singh. There is no 

separate central and state list of SCs and STs. On this interpretation of Article 342A, the Chinnaiah court 

would have reasoned that sub-classification is permissible within the state list of SEBCs, but not in the central 

list under Article 342A, because states are free to modify their own lists of SEBCs, but not the central list 

constitutionally prepared by the president. The court in Davinder Singh has not taken these arguments into 

account. 

Thirdly, the judgment in Davinder Singh seems to have said that sub-classification within the list of SCs and 

STs should only be carried out by state legislatures, not by the executive government. It has been a well-

settled principle of constitutional law, since Indra Sawhney's case, that reservations can be brought about not 

merely through legislation but also by executive order. In Indra Sawhney, the Supreme Court mostly upheld 

an executive order which gave effect to the Mandal Commission report. However, in paragraph 43 of the 

Davinder Singh judgment, the Supreme Court has said that state legislatures are competent to create sub-

classifications within the lists of SCs, STs and SEBCs. Did the court mean to say that sub-classification is not 

permitted by executive order? This may need clarification. 

Finally, it is also now perhaps time for us to reconsider whether a judgment can only be overruled by a bench 

of larger strength. Look at the time that has been wasted in constituting larger benches in this case. A three-

judge bench opined in 2014 that Chinnaiah needed reconsideration. A five-judge bench has, in August 2020, 

agreed and asked for a reference to an even larger bench. Will it take another six years for the larger bench to 

overrule (or uphold) Chinnaiah? In a system afflicted by backlog and delay, this is a rule that we can easily do 

without. It makes little sense – a bench of 7 judges can, by a slim 4-3 majority, overrule a unanimous 

judgment of five judges. In other words, four judges (in a 7 judge bench) can overrule the unanimous opinion 

of five judges in Chinnaiah. When a case has been decided by five or more judges, there is no reason why a 

bench of coordinate strength should not be able to overrule it. 

Courtesy: 'Live Law' as extracted from: 

https://www.livelaw.in/columns/sub-classification-and-reservation-162484 

 

  

https://www.livelaw.in/columns/sub-classification-and-reservation-162484
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Sneak Peek: 

No. of words: 4851 words  

Note: In this article the author has discussed the tenure of Justice Arun Mishra, who recently demits his office 

as Judge of Supreme Court. Author critically analyzes the controversial judgements delivered by him and also 

discuss the few notable judgements. As a CLAT aspirant, you are not expected to mug up the facts of each 

case but just to have a fair idea about it. 

 

Article: 3 

Justice Arun Mishra's Controversial Tenure Leaves Questions on Public Confidence in Judiciary 

 

While Justice Mishra demits his office after handing over a mixed bag of verdicts, he also leaves behind 

several pertinent questions as to what constitutes the appropriate judicial conduct. 

Mr. Ranjan Gogoi (retired CJI and now a Rajya Sabha MP), once said "sometimes noisy judges are needed to 

act as democracy's first line of defence". 

Then he did not specify what he meant by "noisy judge" – whether an activist judge or a judge who just makes 

a lot of news. 

Thinking about this in the context of Justice Arun Mishra's retirement as a judge of the Supreme Court, one 

can certainly say that he was the most news-creating judge of the recent times. 

This is partly due to the fact that Justice Mishra was assigned with many high-profile and politically sensitive 

cases. Apart from this, his tendency to make sharp and at times explosive remarks from the bench made the 

proceedings in his court-room melodramatic. 

Justice Mishra - whose father Hargovind Mishra was a judge of MP High Court - had a stint of over six years 

in the Supreme Court. At the time of his elevation as a judge of Madhya Pradesh High Court in 1999, he was 

the Chairman of the Bar Council of India. Before his elevation to the Supreme Court, he officiated as the 

Chief Justice of the High Courts of Rajasthan and Calcutta. 

If one takes a list of politically sensitive cases over the past 4-5 years, Justice Mishra's presence is noticeable 

in them: 

Sanjiv Bhatt's allegations on Gujarat riots dismissed: In October 2015, a bench comprising Justices H L Dattu 

and Arun Mishra dismissed the petition filed by Sanjiv Bhatt(then a Gujarat cadre IPS officer) seeking 

independent SIT probe in the FIRs registered against him. Bhatt claimed that the Gujarat police was 

persecuting him after he made allegations about the role of top government functionaries in the Gujarat riots. 

While turning down Bhatt's plea for SIT probe, the judgment authored by Justice Mishra 

discarded Bhatt's claim that he was present at a meeting headed by the then Gujarat CM Narendra Modi, 

where the CM allegedly asked police to go soft on anti-Muslim rioters. The judgment stated that Bhatt's 

claims were not credible and observed that he kept quiet for over nine years and was in an active touch with 

top political rivals and activists. 

Sahara- Birla case seeking probe against Narendra Modi 
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: A bench comprising JJ Arun Mishra and Amitava Roy dismissed a petition filed by Common Cause seeking 

probe into alleged pay-offs to Narendra Modi(when he was Gujarat CM) and other top ruling party members, 

based on documents obtained from raids of Sahara and Birla offices. The court held that investigation cannot 

be ordered on the basis of diary entries and electronic records which are not admissible in evidence, especially 

when it is sought against "high constitutional functionaries". The judgment courted controversy as days before 

its delivery, there were reports of Shivraj Singh Chouhan -whose name was also allegedly in the documents - 

attending the wedding ceremony of Justice Mishra's nephew at Gwalior as his invitee. 

Upheld appointments of CVC KV Chowdary and VC TM Bhasin : In January 2018, a bench headed by Justice 

Mishra dismissed a PIL filed by Common Cause questioning the appointments of K V Chowdary and TM 

Bhasin as the Chief Vigilance Commissioner and Vigilance Commissioner respectively on the contention that 

they did not fulfill the criteria of "institutional integrity". The petitioner, represented by Prashant Bhushan, 

argued that Chowdary in his earlier stints as the head of the CBDT and the advisor of SIT on black money, 

had gone slow on the investigation into Sahara-Birla papers and black money trails. Justice Mishra's judgment 

dismissing the plea stated "We are nowadays in the scenario that such complaints cannot be taken on face 

value. Even against very honest persons, allegations can be made. Those days have gone when filing of the 

complaints was taken as serious aspersions on integrity". 

Judge Loya case : The petition seeking probe into the death of Judge Loya while hearing the Sohrabuddin case 

– in which Amit Shah was an accused - was first listed before a bench led by Justice Mishra. This listing 

became the trigger for the unprecedented press conference by four senior judges in January 2018, where they 

alleged that "cases having far-reaching consequences for the nation" were being "selectively" assigned to 

certain "benches of preference". Following the controversy, Justice Mishra recused from the case. 

Haren Pandya case : A bench comprising Arun Mishra and Vineet Saran overturned the Gujarat HC verdict 

which acquitted 12 persons implicated by Gujarat police in the murder of former home minister of the state. 

The bench reversed the findings of the Gujarat HC that the CBI investigation was "botched up". The bench 

also endorsed the version of the CBI that the murder was part of an "international conspiracy" executed to 

"spread terror amongst Hindus" to avenge the anti-Muslim Gujarat riots of 2002. While restoring the 

conviction of the trial court, the bench also dismissed with Rs 50,000 costs a plea seeking fresh inquiry into 

the death on the basis of certain new materials. The judgment has come under criticism on the ground that the 

SC ignored serious inconsistencies and improbabilities in the testimony of the sole eyewitness which was 

relied on to reverse the acquittals. 

Jay Shah -The Wire case : Justice Arun Mishra-led bench considered the petition filed by online news portal 

'The Wire' challenging the gag order on publication of a report against Jay Shah, son of Amit Shah. During the 

hearing, Justice Mishra made oral remarks criticizing the functioning of online portals. The bench said 

publishers and websites should not make the allegations public soon after sending the notice. "Freedom of 

press is supreme but it can't be one-way traffic," the bench said. "Yellow journalism should not take place." 

'The Wire' withdrew the plea from the SC to stand trial in the case. 

Approved Nageswara Rao's appointment as interim CBI Director : A bench headed by Justice Mishra 

dismissed a PIL challenging the appointment of M Nageswara Rao as the interim director of the Central 

Bureau of Investigation. Nageswara Rao was picked by the Centre to handle the charge of CBI director after 

the incumbent Alok Verma was shunted out in an extraordinary midnight exercise. 

Centre's contempt petition against Prashant Bhushan : In 2019, the Union Government, through the Solicitor 

General, had filed a contempt petition against Prashant Bhushan over his tweet against AG in the context of 

the selection of CBI director. Though AG expressed that the contempt need not be pressed after Bhushan 
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expressed regret for his tweet, the bench headed by Justice Arun Mishra said that it would prefer to keep the 

matter pending to examine the larger issue of lawyers commenting on sub-judice cases. That contempt case is 

still pending (Contempt Case (Criminal) 1/2019 & 2/2019). 

Pleas against J&K blockade : The pleas against the communication blockade and curfew was first listed 

before a bench headed by Justice Arun Mishra. The bench adjourned the hearing after observing that the 

government should be granted some time for restoring normalcy. The petitions were later considered by 

another bench. 

Jammu-Kashmir detention matters: Justice Mishra-led bench dealt with the habeas pleas challenging the 

detention of J&K leaders like Omar Abdullah, Mehbooba Mufti and Saifuddin Soz. When the petition filed by 

Sara Abdullah Khan against detention of Omar Abdullah came first, Justice Mishra's bench granted a two 

weeks adjournment observing "if the sister could wait for such a long period, then 15 days won't make a 

difference". The Centre ordered the release of Omar Abdullah during the pendency of his petition. Mufti's 

petition has not been listed after February. As regards Soz, the bench closed the case based on the statement of 

Centre that he was not under detention. Soon after the SC order, certain media reports emerged claiming that 

Soz was kept under house arrest. Though media reports suggested that Soz was under house arrest contrary to 

the claims of the J&K admin, the SC has not sought any explanation or clarification with respect to that. 

Bhima-Koregaon cases : A bench headed by J Mishra dismissed the petitionsfiled by Anand Teltumbde and 

Gautam Navlakha challenging the Bombay HC verdict denying them bail. In another case, the same bench 

expunged the remarks made by the Delhi HC as per which the NIA was criticized as having shown hastiness 

in taking Navlakaha to Mumbai. Earlier, a bench led by Justice Mishra had declined the prayer of Navlakha to 

quash the FIR. 

Rajasthan political crisis : The bench headed by Justice Mishra considered the petitions arising out of the 

Ashok Gehlot-Sachin Pilot spat in Rajasthan. Seemingly disapproving the disqualification move against 

Sachin Pilot, Justice Mishra observed during the hearing that "voices of dissent cannot be suppressed". Even 

when the Rajasthan HC was seized of the matter after reserving verdict, the SC said that it will hear the larger 

issues of the case and ordered that the judgment to be passed by the HC will be subject to the SC orders. 

A section of the bar perceives Justice Mishra to be having ties with the ruling dispensation. In fact, amid the 

Loya controversy, Senior Advocate Dushyant Dave, the present President of Supreme Court Bar Association, 

openly said "Everyone knows Justice Mishra has close relations with the BJP and top politicians." In 2015, 

several top ruling party leaders, such as Shivraj Singh Chouhan, Arun Jaitley, Vasundara Raje, etc were 

reportedly spotted at a reception organized by Justice Mishra in connection with his nephew's wedding. This 

had raised eyebrows as Justice Mishra was then hearing the Sahara-Birla papers case. The perception of his 

closeness with the executive was strengthened by the buzz created by the attendance of Prime Minister 

Narendra Modi, Home Minister Amit Shah, Defence Minister Rajnath Singh and several other top leaders at 

the judge's residence in early 2020 for the mundan ceremony of his grandchild. Later, Justice Mishra himself 

lent weight to such perceptions by showering unabashed praises on Prime Minister Modi by calling him a 

"versatile genius...who acts locally and thinks globally", which drew flak from lawyers' bodies. 

In this regard, it is relevant to make reference to two principles stated in the 'Bangalore Principles of Judicial 

Conduct': 

A judge shall not only be free from inappropriate connections with, and influence by, the executive and 

legislative branches of government, but must also appear to a reasonable observer to be free therefrom. 
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The behaviour and conduct of a judge must reaffirm the people's faith in the integrity of the judiciary. Justice 

must not merely be done but must also be seen to be done. (emphasis supplied) 

Apart from the politically sensitive cases, Justice Mishra was a crucial presence in cases in which the Supreme 

Court came under scanner as an institution – the CJAR-medical college bribery cases, impeachment case 

against Dipak Misra, sexual harassment case against Ranjan Gogoi and the latest Prashant Bhushan contempt 

case. During the hearing of the medical college bribery case, Justice Mishra said several times that Prashant 

Bhushan and Kamini Jaiswal – the lawyers arguing the case – must be held in contempt for seeking a probe 

against the then CJI Dipak Misra. Justice Arun Mishra was part of the bench which dismissed the CJAR 

petition seeking probe into medical college bribery case with Rs 25 lakhs cost. In June 2020, Justice Mishra-

led bench warded off allegations of favoritism shown by Registry in listing cases by dismissing a petition filed 

by a SC lawyer with a cost of Rs 100, saying that 'registry was being blamed unnecessarily". 

In some instances, Justice Mishra displayed a tendency to jump into quick conclusions, without necessarily 

following the due procedure. For example, in the Haren Pandya case, the materials projected by the petitioner 

as fresh evidence in the case were discarded by a few strokes of sentences without any effective discussion or 

elaborate reasoning(the judgment analyzed more in detail here). In the sexual harassment case allegations 

against Mr Rajan Gogoi, Justice Arun Mishra was unhesitant to term the allegations as a part of larger 

conspiracy by fixers, even before the results of the inquiry. In the Prashant Bhushan contempt case, many 

were surprised when Justice Mishra's bench said during the hearing on the sentence that the guilty verdict was 

passed without fully considering Bhushan's affidavit. The bench also showed extreme reluctance in allowing 

Bhushan's lawyers to take up the defence of truth. Later, a post-facto justification was provided by the Court 

in the sentencing order by saying that the defence of truth was not bona-fide and in public interest, though no 

such discussion was there in the guilty verdict. The suo moto contempt case, which resulted in a one rupee 

fine on Prashant Bhushan, was a misadventure which diminished the prestige of the Court in the public eye. 

At one juncture, the Court gave the impression of desperately seeking an exit route from the case by 

repeatedly asking Bhushan to apologize, even as he stood firm on his statements. 

Controversy over handling of Adani cases 

Last year, Senior Advocate Dushyant Dave made an astounding complaint in a letter sent to the CJI that cases 

with high commercial stakes for Adani group were irregularly listed before a bench headed by Justice Arun 

Mishra. While clarifying that he was not questioning the merits of the verdicts in these cases, Dave alleged 

that the cases were given out-of-turn listing and were posted before J Mishra's bench contravening the SC 

roster. The complaint which attracted wide publicity has not yet elicited any action or response from the court 

despite containing serious allegations of irregularities raised by a prominent member of the SC bar. 

Land Acquisition case controversy 

Justice Arun Mishra's refusal to recuse as the presiding judge of the Constitution Bench which considered the 

issue relating to Section 24 of the new land acquisition law will remain an unedifying lesson on judicial 

propriety. In 2018, a 3-judge bench led by Justice Mishra declared the interpretation given by another 3-judge 

bench to Section 24 in 2014 as bad in law. This in itself was an act of impropriety because a bench cannot 

overrule another coordinate bench. In fact, one judge (Justice M Shantanagoudar) dissented from Justice 

Mishra led majority citing this impropriety. In fact, the decision of the 3-judge bench in 2018 came after a 2-

judge bench headed by Justice Mishra doubted the correctness of the 2014 verdict on Section 24. Later, 

another 3-judge bench(which had two of the judges of the 2014 verdict) took objection to the approach of 

Justice Mishra's bench and stayed the operation of the verdict given by it. This led to Justice Mishra's bench 

referring the issue to Constitution Bench. In October 2019, a Constitution Bench headed by Justice Mishra 
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was notified to settle the controversy. A group of petitioners sought Justice Mishra's recusal from the bench 

stating that there was a likelihood of bias as Justice Mishra is ruling on the correctness of his own view. 

Justice Mishra did not receive this well, and wondered if the request for recusal was an attempt to "malign the 

court". Later, the demand for recusal was rejected through a judgment authored by Justice Mishra. The 

judgment lays down a problematic precedent, as Justice Mishra made a subjective appeal to his own 

conscience to inverse the well-settled test of judicial bias – the reasonable perception of bias in the minds of 

the litigant (more detailed in this article). 

In March 2020, the Constitution Bench delivered the verdict, with Justice Mishra authoring the judgment 

which upheld the view expressed by him in 2018. There is a strong criticism that the judgment has effectively 

re-written Section 24 so as to deprive landowners of their right to fair compensation(may be read here and 

here). 

The hearing of the case witnessed a verbal spat between Justice Mishra and Senior Advocate Gopal 

Shankaranarayanan, which went out of proportion, resulting in the Supreme Court Advocates-on-Record 

Association passing a resolution urging Justice Mishra to "be little more patient" while dealing with lawyers. 

The issue attained a quietus after Justice Mishra apologized. 

Why Justice Arun Mishra's Non-Recusal Is A Problematic Precedent? 

Controversy over the appointment of his brother as HC judge 

The appointment of Justice Arun Mishra's brother, Mr. Vishal Mishra, as a judge of Madhya Pradesh High 

Court in May 2019 had become controversial. While choosing Mr. Vishal Mishra – who was formerly the 

additional advocate general of MP - the 3-member collegium made an exception to the age-bar of 45 years 

prescribed in the MoP. The Centre approved the appointment within ten days of the Collegium 

recommendation. Justice Arun Mishra was then the fourth senior judge of the Supreme Court and part of the 

five-member Collegium considering names for elevation to SC(but he was not part of the 3-member collegium 

which approved Mr. Vishal Mishra ). Senior Advocate Dushyant Dave raised eyebrows at the process of 

appointment of Mr. Vishal Mishra, who, according to Dave, "in a normal situation would never have been 

recommended, being below the age bar adopted by the Collegium itself". 

Notable decisions 

Justice Mishra was also part of several notable judgments during his tenure. Some of them are listed below : 

Allowed Centre's review against the dilution of SC/ST Act by a two-judge bench and upheld the amendment 

law passed in 2018 to overcome those dilutions. Justice Mishra observed in the judgment that discrimination 

against SC/STs was still prevalent and that it cannot be presumed that the provisions of the protective 

legislation were being misused. (Union of India vs State of Maharashtra and others). 

Justice Mishra-led constitution bench held that anticipatory bail cannot be limited to a fixed time period 

except in special and exceptional circumstances. The bench also clarified that the accused released on 

anticipatory bail need not surrender and seek regular bail for recovery under Section 27 of the Indian Evidence 

Act. (Sushila Aggarwal vs State of Maharashtra and others). 

Justice Mishra-led 3-judge bench held that judicial officers cannot seek direct recruitment to the quota 

earmarked for practicing advocates for the post of District Judge(Constitution Bench, Dheeraj Mor vs Hon'ble 

High Court of Delhi and others) . 
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Justice Mishra-led Constitution Bench held that consumer forum has no power to extend the time for filing 

opposite party's version beyond the statutorily fixed 45 days(CB, New India Assurance Co Ltd vs Hilli 

Multipurpose Cold Storage Pvt Ltd). 

Justice Mishra-led Constitution Bench held that co-operative banks will come within the ambit of SARFAESI 

law and that they have to follow Banking Regulation Act while carrying out banking business (Constitution 

Bench, Pandurang Ganpati Chaugule vs Vishwasrao Patil Murgud Sahakari Bank Ltd) 

Justice Mishra-led Constitution Bench held 100% reservation for Scheduled Tribes in teaching posts in 

Andhra Pradesh to be unconstitutional(CB, Chebrolu Leela Prasad Rao and others vs State of AP and others). 

The judgment authored by Justice Mishra also called for a revision of SC/ST list by saying that the affluent 

and the advanced among the SC/ST were not permitting the quota benefits to reach the needy within the 

community. These remarks have come under criticism as unwarranted and without empirical basis (may be 

read here). 

Upheld NEET by rejecting the contention that a uniform national level exam for medical admission will 

violate the rights of minority educational institutions( 3-judge bench, Christian Medical Institution, Vellore 

and others vs Union of India and others). 

Held that State can regulate appointments in minority educational institutions for the betterment of 

standards(3-judge bench, S K Md Raffique v Managing Committee, Contai Rehmania High Madrasah and 

others). 

A constitution bench led by Justice Mishra referred to larger bench the issue regarding validity of sub-quota 

within SC-ST reservation list, after doubting the correctness of 'EV Chinnaiah' decision. In this judgment too, 

Justice Mishra reiterated the observations that the advanced group within SC-ST were cornering the quota 

benefits, and that the fruits of the reservation were not reaching the lower-strata(State of Punjab and others vs 

Davinder Singh and others). 

Held that in NDPS cases, the quantity of neutral substances must also be taken into consideration along with 

actual drug weight to assess 'small or commercial quantity (3-judge bench, Hira Singh vs Union of India) 

A 3-judge bench headed by Justice Arun Mishra settled conflicting views on Section 6 of the Hindu 

Succession Act to hold that daughters acquired equal coparcenary rights as on the date of coming into force of 

HSA(2005 amendment) even if the father was not alive then(Vineeta Sharma vs Rakesh Sharma). 

A bench headed by Justice Mishra ordered the cancellation of RERA registration of Amrapali in July 2019 on 

grounds of financial irregularities and ordered an ED probe into it. The bench had been since overseeing the 

construction of the remaining housing project by the state-owned NBCC. 

Pharmacy Council vs AICTE : A bench led by Justice Mishra held that the Pharmacy Council of India shall 

alone have the jurisdiction in the field of pharmacy, and not the All India Council for Technical Education 

(The Pharmacy Council of India vs. Dr. S.K. Toshniwal Educational Trusts Vidarbha Institute of Pharmacy) 

A Constitution Bench led by Justice Mishra held that State Legislature lacked legislative competence to enact 

a provision providing direct appeal to Supreme Court of India(Rajendra Diwan vs Pradeep Kumar Ranibala). 

Settled the position that for levy of sales tax, place of contract is relevant than the location of goods(The Great 

Eastern Shipping Company Ltd v State of Karnataka). 
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Settled the position that even a person claiming title by adverse possession can maintain a suit under Section 

65 of the Limitation Act( Ravinder Kaur Grewal vs Manjit Kaur and others) 

Struck down Kerala medical ordinance : A bench led by Justice Mishra struck down the ordinance brought by 

Kerala government to get over an earlier judgment setting aside medical admissions to certain private 

colleges. The bench asserted that laws cannot be made to circumvent judicial orders(Medical Council of India 

vs State of Kerala). 

Struck down the rules framed by the Madras HC to initiate disciplinary action against advocates stating that 

the autonomy of the bar cannot be taken away. In the same judgment, Justice Mishra observed that to attribute 

political motives to judgments is a grave indiscipline amounting to contempt of court( R Muthukrishnan vs 

Registrar General, High Court of Judicature of Madras). 

Justice Misra-led Constitution Bench held that trial in NDPS cases will not become vitiated by the mere fact 

that the informant happened to be the investigating officer(Mukesh Singh vs State) 

Justice Misra-led Constitution Bench held that while States can provide reservation for in-service candidates 

in PG medical courses, Medical Council of India cannot (Tamil Nadu Medical Officers Association and others 

vs Union of India) 

Toughness in implementing orders 

Justice Mishra is known for taking a tough stance to see that the directions of the court are implemented. This 

was particularly visible in the Kochi-Maradu flats case. Justice Mishra continuously monitored the 

implementation of the direction to demolish the four apartments for violation of CRZ regulations. Also, 

Justice Mishra lashed out at another vacation bench of the SC for granting a stay of the demolition of the 

Kochi-Maradu flats. "That bench should not have passed any order", Justice Mishra remarked at the course 

adopted by the bench of Justices Indira Banerjee and Ajay Rastogi. 

In the Delhi-air pollution matter, Justice Mishra threatened the Chief Secretaries of States of UP, Haryana, 

Punjab and NCT to Delhi with severe contempt action if the court directions were not enforced. 

In the AGR matter, he came down heavily on the Department of Telecom for attempting re-assessment of the 

dues of the telecom companies and threatened the Managing Directors of the companies with contempt action 

if they defaulted in payment. 

Justice Mishra passed scathing oral observations on noting that the Kerala High Court had passed an order 

against the SC directions in the Malankara Church dispute case. "It is a very objectionable order. Who is this 

judge? The High Court has no right to tinker with our decision. This is the height of judicial indiscipline. Tell 

judges in Kerala they are part of India", Justice Mishra furiously remarked, throwing to wind the caution 

advised by the Supreme Court itself in several precedents that higher court judges should not make personal 

scathing remarks against judges while disagreeing with their decisions. 

When Justice Mishra backtracked from his orders at the instance of Union Govt 

There are two instances where the bench led by him backtracked from earlier orders at the instance of Union 

Government 

One, in the Forests Rights Act case, Justice Mishra-led bench stayed the order passed for the eviction of 

persons whose claims as forest dwellers were rejected. This was after several activists pointed out that the 

settlement of claims under the FRA was fraught with several irregularities and decried that the order would 
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impact nearly 10 lakh genuine forest dwellers. Following this, the Central Government moved an application 

seeking stay of the eviction order. 

Second was in the case relating to Guru Ravidas Temple of Delhi, which was razed down by the Delhi 

Development Authority following stern directions from Justice Mishra's bench. The demolition of temple 

dedicated to Guru Ravidas - a 16th century mystic sage venerated largely by Dalits in the regions of Punjab, 

Rajasthan, Maharashtra and Madhya Pradesh – led to massive public protests. Initially, Justice Mishra lashed 

out at an application moved for preservation of the temple, and threatened that contempt will be taken if 

demolition was stalled. "Don't speak a word and don't aggravate the issue. You are in for contempt. We will 

haul up your entire management. We will see what has to be done", Justice Mishra told the temple 

management. 

Later, in the wake of massive country-wide protests by Dalit groups against the demolition, the Centre made a 

proposal to assign 400 square meters of plot in the same site for reconstruction of the razed-down temple, 

which was accepted by the bench. 

Curiously, the iron fist of Justice Arun Mishra in implementing directions was not visible in the most 

controversial suo moto case – In Re Matter Of Great Public Importance Touching Upon The Independence Of 

Judiciary. This matter was taken up in the wake of sexual harassment allegations surfacing against the then 

CJI Ranjan Gogoi. A special bench headed by Justice Arun Mishra appointed retired former SC judge, Justice 

A K Patnaik, to probe into the "larger conspiracy" behind the sexual harassment allegations. 

During the hearing, Justice Mishra made strong remarks, suggesting that the allegations were a conspiracy by 

"fixers and plotters". 

"We want to send a clear message to influential people with money and political power that they cannot 

interfere in SC proceedings and there cannot be any match fixing in the judicial system", Justice Mishra said 

during the hearing. 

Though Justice Patnaik reportedly submitted a report after completing the enquiry in September, no action has 

ensued on it. The case has seemingly gone into a limbo, and the staff who made the allegations has been 

reinstated into service with back wages. It is disquieting that Justice Mishra did not continue the initial zeal – 

the case was first heard on an extraordinary sitting on a Saturday, followed by day-to-day hearings - despite it 

being a matter "of great public importance touching upon the independence of judiciary". 

Final comments 

Justice Mishra was a highly industrious and productive judge, having contributed several noteworthy 

judgments in wide-ranging fields of law( he has authored around 132 judgments). Many of his judgments are 

in accord with the traditional role of the judiciary as an interpreter of laws to unravel the true legislative intent 

(For eg : judgments on anticipatory bail, Section 6 of Hindu Succession Act, co-operative banks and 

SARFAESI, time limit of filing version under Consumer Protection Act, District judge recruitment, NDPS-

drug quantity, AICTE, title on adverse possession etc). Yet, when it comes to matters relating to civil liberties 

and free speech, the judge has mostly displayed a perfunctory approach. (For eg : the habeas corpus cases 

from J&K, Prashant Bhushan contempt case, outbursts against social media criticism etc). His pro-executive 

stance in politically sensitive cases calls for a deeper scrutiny on account of his perceived closeness with the 

ruling party. 

While Justice Mishra demits his office after handing over a mixed bag of verdicts, he also leaves behind 

several pertinent questions as to what constitutes the appropriate judicial conduct. Answers to such questions 
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are closely tied with the existence of judiciary because it is the conduct of judges - both on and off the bench – 

which influences the public confidence in the judiciary (as opposed to comments by lawyers/media). 

Before ending, it is apposite to refer to a quote from Justice Frankfurter of the US Supreme Court : 

"The court's authority…possessed of neither the purse nor the sword…ultimately rests on sustained public 

confidence in its moral sanction. Such feeling must be nourished by the court's complete detachment, in fact 

and in appearance, from political entanglements and by abstention from injecting itself into the clash of 

political forces in political settlements" 

Courtesy: 'Live Law' as extracted from: 

https://www.livelaw.in/columns/justice-arun-mishras-controversial-tenure-leaves-questions-on-public-

confidence-in-judiciary-162309

 

  

https://www.livelaw.in/columns/justice-arun-mishras-controversial-tenure-leaves-questions-on-public-confidence-in-judiciary-162309
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Sneak Peek: 

No. of words: 2252 words  

Note: In this article the author is critically analyzing the power of court in case of default in imposition with 

the help of various court precedents and provisions of law. It will help you to develop your legal acumen. It is 

suggested to have a fair idea about it.  

 

Article: 4 

Why The Default Sentence In Prashant Bhushan's Contempt Case Is Erroneous? 

 

"A default sentence of three months of imprisonment and three years of bar to practice before the Courts 

because a contemnor may refuse to pay a fine of one rupee, is disproportionate, harsh, excessive and makes 

bad law". 

The Supreme Court of India has sentenced Mr. Prashant Bhushan, Advocate ("Bhushan") on August 31, 2020 

after rendering a guilty verdict on August 14, 2020. The Court, while sentencing Bhushan observed the 

following: 

"92…… If we do not take cognizance of such conduct it will give a wrong message to the lawyers and 

litigants throughout the country. However, by showing magnanimity, instead of imposing any severe 

punishment, we are sentencing the contemnor with a nominal fine of Re.1/ (Rupee one). 

93. We, therefore, sentence the contemnor with a fine of Re.1/ (Rupee one) to be deposited with the Registry 

of this Court by 15.09.2020, failing which he shall undergo a simple imprisonment for a period of three 

months and further be debarred from practising in this Court for a period of three years." 

It is noteworthy that the Supreme Court has imposed a 'nominal' Rs. 1 fine, but in case he refuses to deposit (it 

is inconceivable that Bhushan, or for that matter, any person will not be able to arrange Rupee 1 in 15 days.) 

the fine, he has to serve three months in jail and will also be prohibited from practicing before the Supreme 

Court for three years In this article, my analysis is limited to an assessment of the power of a court to impose a 

default sentence in case a person can/does not pay the fine. 

Law on imposition of default sentence: 

It is important to understand the difference between a sentence of substantive imprisonment and an 

imprisonment in default of payment of fine. It is settled law that any term of imprisonment that is imposed in 

default of payment of fine is not a sentence. Legally, a sentence in fault is only is only a penalty for non-

payment of the fine imposed. The Supreme Court in Shahejad khan Mahebub khan Pathan v State Of Gujarat, 

(2013) 1 SCC 570 after discussing the principles guiding imposition of default sentence held as under: 

"It is clear and reiterated that the term of imprisonment in default of payment of fine is not a sentence. To put 

it clear, it is a penalty which a person incurs on account of non-payment of fine. On the other hand, if sentence 

is imposed, undoubtedly, an offender must undergo unless it is modified or varied in part or whole in the 

judicial proceedings. However, the imprisonment ordered in default of payment of fine stands on a different 

footing. When such default sentence is imposed, a person is required to undergo imprisonment either because 

he is unable to pay the amount of fine or refuses to pay such amount. Accordingly, he can always avoid to 
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undergo imprisonment in default of payment of fine by paying such an amount. In such circumstance, we are 

of the view that it is the duty of the Court to keep in view the nature of offence, circumstances in which it was 

committed, the position of the offender and other relevant considerations such as pecuniary circumstances of 

the accused person as to character and magnitude of the offence before ordering the offender to suffer 

imprisonment in default of payment of fine………." 

In Shahejad Khan (supra), the Supreme Court followed the principles on sentencing reiterated in its earlier 

judgment in Shantilal v. State of M.P. (2007) 11 SCC 243. In an erudite judgment in Shantilal, the Court 

analysed the position of law with respect to the imprisonment in default of payment of fine by referring to the 

various provisions of the Indian Penal Code 1860 ("IPC"), Code of Criminal Procedure, 1973 ("the Code" or 

"CrPC") and the General Clauses Act, 1897 and held that "even in absence of specific provision in the Act 

empowering a Court to order imprisonment in default of payment of fine, such power is implicit and is 

possessed by a Court administering criminal justice." It further held that a bare reading of Section 25 of the 

General Clauses Act, 1897 "makes it explicitly clear and leaves no room for doubt that Sections 63 to 70, IPC 

and the provisions of CrPC (Sections 30, 31) relating to the award of imprisonment in default of payment of 

fine would apply to all cases wherein fines have been imposed on an offender unless the Act, Regulation, Rule 

or Bye-law contains an express provision to the contrary." 

The observations on applicability of Clause 25 of the General Clauses Act, 1897 on sentencing is important as 

it establishes that the provisions in IPC and CrPC on sentencing in default of payment of fine apply to even 

those offences/criminal proceedings which are not governed by IPC. For instance, in Shantilal (supra) the 

Court was dealing with Section 18 of the Narcotic Drugs and Psychotropic Substances Act, 1985 (NDPS). 

Similarly, a sentence imposed in the exercise of criminal contempt must also comply with the relevant 

provisions of sentencing under IPC and CrPC even though there is no offence under IPC. 

Default imprisonment cannot exceed one-fourth of six months: 

Section 64 of IPC provides the power to the Court which sentences an offender to state that, in default of 

payment of a fine, the offender shall suffer imprisonment. However, as per Section 65 of IPC, if the offence is 

punishable with imprisonment as well as fine, the term of imprisonment in default of payment will not exceed 

one-fourth of the longest term of imprisonment prescribed for the offence. Thus, the purpose of providing for 

default punishment is to ensure the payment of the fine, but the said default punishment cannot be excessive. 

Under Section 12 of the Court of Contempt Act, 1971, contempt of court may be punished with simple 

imprisonment for six months, or with a fine which may extend to two thousand rupees, or with both. The 

maximum possible sentence in default of the maximum fine of Rs. 2000 under Section 12 of the Contempt of 

Courts Act cannot be more than one-fourth of six months, that is one and half month. 

Having discussed the one-fourth of maximum imprisonment rule for imposition of sentence in default for 

understanding the legal, the facts of this case, in fact, do not merit calculating one-fourth of maximum 

punishment for the purposes of the default sentencing. It is for the reason that the default imprisonment in a 

particular is not based automatically on maximum imprisonment rule (which is just the upper limit) but has to 

tempered and correlated with the actual fine imposed in a case. For a 'nominal fine' as in this case, an 

exemplary default sentence cannot be imposed. In fact, the default punishment, which in law, is not a sentence 

at all, but only a penalty for default in not paying the fine, must independently satisfy the proportionality rule 

laid down in many judgments including in Shahejad Khan and Shantilal mentioned above. In Shahejad Khan, 

the default sentence for an order of payment of fine of Rs. 1, 50,000 was reduced by the Supreme Court from 

a rigorous imprisonment of three years to a rigorous imprisonment for six months. Similarly, taking a 

reasonable view, in Shantilal too, the Supreme Court reduced the default sentence of three years to six months 

on account of non-payment of an order of Rupee one lakh fine. 
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In this case, it is significant that the Court did not choose to imprison the contemnor but imposed only a 

'nominal' fine of Rupee one, ("by showing magnanimity, instead of imposing any severe punishment") 

arguably the lowest possible punishment in terms of fine, the default sentencing can only be nominal. 

Applying these well-entrenched legal principles to this case, it is absolutely perverse to prescribe a default 

sentence of three months and also bar the contemnor from practice before the Supreme Court for three years if 

he choose not to deposit Rupee 1 with the Registry. When the sentence is only for Rupee one, even one day 

imprisonment in default would appear excessive and disproportionate. 

Is the default sentence the next (only) step when a person refuses to pay fine? 

The Supreme Court gave a separate hearing on sentencing extending to two dates and passed along judgment 

on the sentence on 31 August 2020. Given the indulgence to the contemnor in hearing him separately for the 

sentence after his conviction, in accordance with the principle of CrPC, it is perplexing to see that the Court 

failed to invoke the regular provisions of the Code to recover the 'nominal fine'. 

Section 68 of IPC expressly provides that any imprisonment which is imposed in default of payment of a fine 

terminates whenever that fine is either paid or levied by process of law. What this means is that the payment 

of fine is not only dependent on the will of the convict. A court is entitled to levy the fine in accordance with 

law and recover the same. Since the Court was apprehensive that the contemnor may refuse to pay the penalty, 

it exercised the general principles recognized in Section 64 of IPC to impose a default sentence of Rupee one. 

However, a default sentence for recovery of such 'nominal fine' would not have been required since the said 

nominal fine could have easily been levied by invoking the Court's power under Section 421 of CrPC 

("warrants for levy of fine"). Section 421 provides that when an offender has been sentenced to pay a fine, the 

Court passing the sentence may take action for the recovery of the fine through attachment of movable or 

immovable property or as arrears of land revenue or both. In the present case, in fact, since a fine of Rupee 

one only was imposed, it is clearly reasonable to assume that Rupee 1 could have been easily recovered by 

either attachment of his property and/or as an arrear of land revenue. Practically, there was no occasion for a 

default sentence (that too with such extreme consequences on a person's life, liberty, and profession.) as non-

recovery of one rupee was not even a possible circumstance. 

Bar from practice for three years as additional default sentence: 

As discussed above, the Court has imposed a default imprisonment of three months in case of non-payment of 

Rupee 1. Further, additionally, again as a default punishment, it has also barred him for practising before the 

Supreme Court of three years. 

It is well recognised that the Court may "prevent the contemnor advocate to appear before it till he purges 

himself of the contempt"………and " in a case of contemptuous, contumacious, unbecoming or blameworthy 

conduct of an Advocate-on-Record, this court possesses jurisdiction, under the Supreme Court Rules itself, to 

withdraw his privilege to practice as an Advocate-an-Record because that privilege is conferred by this court 

and the power to grant the privilege includes the power to revoke or suspend it. The withdrawal of that 

privilege, however, does not amount to suspending or revoking his license to practice as an advocate in other 

courts or Tribunals." 

Thus, if the Court had deemed it fit to sentence Bhushan by barring him from practising before it, there would 

have been no jurisdictional error. Significantly, Bhushan has not been barred from practice before the 

Supreme Court as a part of the sentence. However, the Court has declared that there shall be a bar on his 

practice as an advocate as a result of default in payment of one rupee fine, which is 'nominal' even as per the 

Court, is totally contrary to the principles of sentencing and unknown to law. There is no power under IPC or 

CrPC to substitute payment of fine with any other mode of punishment other than imprisonment, much less by 
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a means which has a deleterious effect on the fundamental right to practice his profession and also earn his 

livelihood. 

Conclusion: 

A default sentence of three months of imprisonment and three years of bar to practice before the Courts 

because a contemnor may refuse to pay a fine of one rupee, is disproportionate, harsh, excessive and makes 

bad law. Since the Supreme Court judgments declare the law under Article 141 of the Constitution, this 

particular judgment distorts the law on default sentencing by introducing factors beyond the well-recognized 

principles under IPC, CrPC, and General Clauses Act and previous judgments of the Apex Court. It is 

important to reiterate again that a default sentence is not a sentence imposed by the Court but only a penalty 

for non-payment of fine. It is inconceivable that a non-payment of fine of one rupee to the Supreme Court 

Registry can only be substituted and compensated not only by a simple imprisonment of three months but also 

by barring Bhushan from practising before the Supreme Court for three years. 

Postscript: It is well-publicized that Bhushan is likely to file a review petition before the Court against his 

conviction. After the pronouncement of the sentence, Bhushan also appears to be inclined mount a challenge 

to the sentencing order in the review petition. Since the sentencing portion on the default sentence contains 

apparent errors, the said part is clearly impeachable even within the limited grounds of review. The review 

hearing may also provide an early opportunity to the Court to lay down the correct law for posterity in this 

regard even if Bhushan agrees to pay the fine (assuming the review gets dismissed) 

Courtesy: 'Live Law' as extracted from: 

https://www.livelaw.in/columns/why-the-default-sentence-in-prashant-bhushans-contempt-case-is-erroneous-

162266 
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Sneak Peek: 

No. of words: 3210 words  

Note: In this article the author is critically analyzing two conflicting rights granted by the grundnorms of the 

country. Author raises concern over these rights and there were various courts decisions on the same but still 

this issue is not resolved. As a CLAT aspirant, you did not need to mug up the facts of the case and provisions 

of law but just to have a fair idea about it. This article will also help you to increase your legal acumen. 

 

Article: 5 

Parliamentary Privileges and the Fundamental Right to Free Speech: A Conundrum of the Conflicting 

Entitlements 

 

"There are more instances of the abridgment of the freedom of the people by gradual and silent encroachments 

of those in power than by violent and sudden usurpations." -- James Madison 

It is axiomatic that the parliamentary functioning forms the bedrock upon which a democratic structure and 

the whole constitutional system rest. The hallmark of a democratic country is a free, open and fearless 

discussion in the parliament. A variety of rights have been given to all the members of the houses to enable 

them to express their views and opinions without any kind of favour or fear of being penalised for certain 

offences such as defamation etc. For the effective and efficient exercise of their powers, the Parliament has 

conferred certain privileges on the members of the houses which are recognized as Parliamentary privileges. 

In Britain, the famous case of Sir John Eliot and the Bill of Rights, 1688, laid down the principle that the 

freedom of speech and debates in the parliament should not be questioned anywhere outside the parliament. 

As we have borrowed the parliamentary form of government from Britain, the concept of parliamentary 

privileges has also been adopted from there. 

On the other hand, the Constitution also guarantees the fundamental rights to every citizen which are 

inalienable and sacred. The question has been raised from time and again whether the fundamental rights put a 

restraint on the power of parliamentary privilege or vice versa and which will prevail in case of the conflict 

between them. There are various judicial pronouncements that attempt to throw light upon this issue, 

nevertheless, the problem is still unresolved. 

GENERAL IDEA OF PRIVILEGES AND THE FUNDAMENTAL RIGHTS: 

The term 'privilege' is derived from "privilegium" which means a law specially passed in favour of or against 

a particular person. In Raja Ram Pal v. Lok Sabha speaker, the Supreme Court defined the term privilege as 

"A special right, advantage or benefit conferred on a particular person. It is a peculiar advantage or favour 

granted to one person as against another to do certain acts." 

After analysing these points, it is evident that parliamentary privileges are some sort of special benefits and 

immunities given to all the members of the parliament and state legislative assemblies so that they can 

fearlessly and without any hesitation express their views or discharge their duties. 
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On the other hand, fundamental rights are given to all those persons who are the citizens of India by part III of 

the constitution of India. The fundamental rights are termed as 'fundamental' because they are essential and 

inviolable human rights. These rights cherish the values of equality, freedom and dignity of an individual. 

They act as the safeguard of dignity, liberty and freedom of an individual against invasion by the state. They 

put several restraints on tyrannical actions. There has always been conflict between parliamentary privileges 

given to all the members of the houses and the rights given to all the citizens under part III of Indian 

constitution. 

CONSTITUTIONAL PROVISIONS RELATED TO PRIVILEGES: 

Article 105 contains the privileges enjoyed by the members of the parliament. Similarly, Art. 194 deals with 

the privileges given to the members of state legislative assembly. Art. 105 is viewed as mutatis mutandis with 

Art. 194 because both the articles are deemed to be identical in their effect. 

However, the said provisions do not exhaustively enumerate all the privileges. They explicitly provide some 

privileges and for the remaining, they prescribe the power of a House to that of the House of Commons in 

Britain. 

The right to freedom of speech in Parliament is guaranteed under art. 105(1). Additionally, Article 105(2) 

confers immunity with regard to proceedings in courts. It provides that any member of parliament cannot be 

held liable to any 'proceedings' in any court in relation to anything uttered, any vote casted in Parliament or a 

committee thereof. It must be noticed that parliamentary privileges are also available to those who, though not 

members of a House, are authorized to speak and participate in the proceedings of a House or any of its 

committees. These individuals may be Ministers and Attorney-General. 

It is to be noted that these powers are not absolute. The rules of procedure of a House made under Art. 203 put 

a restraint on the members' freedom of speech so that the right can be exercised judiciously. It would be apt to 

mention that under Rules 349 to 356 of the Lok Sabha, unparliamentary language and unparliamentary 

conduct of a member are prohibited. Besides, Articles 121 and 211 of the constitution also limit this power. 

Additionally, all the members whatever the rights enjoy inside the house, they are not entitled to enjoy such 

rights outside the house. 

NEED FOR PRIVILEGES: 

Parliamentary privileges and immunities are intended to ensure the efficient discharge of the legislative 

functions. The representatives have been provided certain powers and privileges so that the House may 

function independently, efficiently, fearlessly and represent the views or will of 'we the people of India'. 

Privileges also protect the independence, authority and dignity of each house. As a matter of fact, they guard 

the members of Parliament against unwarranted pressure of any legal action. Commenting on the importance 

of parliamentary privilege the Supreme Court in Kalpana Mehta V. Union of India stated that free speech is a 

fundamental pillar of democratic governance. Fearless expressions of the people's representatives are 

necessary to raise issues of their electors. Democratic accountability and free flow of dialogue are the sine qua 

non of representative democracy. 

THE CONFLICTING JURISPRUDENCE OF THE FUNDAMENTAL RIGHTS AND PRIVILEGES 

In India, The earliest instance of a breach of privilege can be traced when a member registered a complaint in 

the constituent assembly that the entry of horse-drawn carriage was obstructed by the doorkeeper of the gates 

of the Assembly. However, the first incidence of the exercise of parliamentary privilege was when HR 
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Mudgal was found guilty of taking bribe for asking questions in the assembly, which eventually resulted in his 

resignation in 1951. 

The first time, the conflict between privilege and fundamental rights reached before the court in the case of 

Gunupati Keshavram Reddy v. the Nafisul Hasan and State of U.P. In this case, The Blitz published a news 

report and made certain derogatory statements against the speaker of the U.P. legislative assembly. This issue 

was sent to the Committee of Privileges of the House for the investigation. The editor of the Blitz, D.H. 

Mistry, was asked to appear before the house to provide cogent justification for his conduct. But, D.H. Mistry 

did not give any reply and refused to appear before the house. Consequently, the assembly passed a resolution 

that the speaker should pass an order to arrest him and ensure his presence before the house. As a result, 

Mistry was arrested for committing the breach of parliamentary privileges. He was put in a hotel for a week. 

He filed a petition for the issuance of a writ of habeas corpus in the Supreme Court contending that his 

fundamental right guaranteed under Art. 22(2) had been violated. 

The Supreme Court endorsed the contention that Mistry was not produced before a magistrate within the 

stipulated time. Hence, his fundamental right guaranteed under art. 22.(2) had been infringed. The court 

passed an order for his release. 

On the critical perusal of this judgement, it can be perceived that the fundamental rights were declared 

superior to parliamentary privileges. However, this notion has been altered in subsequent pronouncements of 

the courts. 

The second time, the conflict again went to the court in Pandit, M.S.M. Sharma v. Shri Sri Krishna Sinha. As 

per the facts of this case, in Bihar assembly, a member of the house delivered a speech. The speaker directed 

that a particular portion of the speech must be expunged. But, The Searchlight published the whole speech 

violating the order of the speaker. Consequently, the editor was asked to appear before the house to give his 

justification for the same. 

He moved a writ petition in the Supreme Court under Art. 32 claiming that the said notice and the proposed 

action by the committee infringed his Fundamental Right to freedom of speech and expression guaranteed by 

Art. 19(1)(a). But, his contention was dismissed by the Supreme Court. Another argument was put forward by 

the petitioner that the proceedings before the Committee of Privileges violated his fundamental right to life 

and liberty enshrined under Art. 21. While rejecting this contention, the court observed that the House has the 

power to make rules under Art. 118 in case of a House of Parliament, or Art. 208 in case of a House of the 

State Legislature. So, the rules made by the House regulating the procedure for enforcing its powers, 

privileges and immunities would fulfil the requirement of Art. 21. 

Again the petitioner came to the court under Art. 32 for seeking a reconsideration of the earlier decision. 

Substantially the same questions, as discussed and decided in Searchlight I, were raised. But, the court turned 

down the plea to reconsider its previous judgement.  

In toto, it was held that the privileges enjoyed by a House of Parliament and the state legislature under Art. 

105(3) and 194(3)] respectively are not subject to Art. 19(1)(a), and therefore, the House was entitled to 

prohibit the publication of any report of its debates or proceedings even if the prohibition contravenes the 

Fundamental Right of Speech and Expression of the publisher. The conflict between these provisions should 

be resolved with the help of 'harmonious construction' of the two provisions, and Art. 19(1)(a) being of a 

general nature must yield to Art. 105(3) [or Art. 194(3)]. 
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In another landmark and very interesting case of In re Keshav Singh, an arrest warrant was issued against 

Keshav Singh for committing the contempt of house for writing a disrespectful letter to the speaker. 

Subsequently, he was arrested and sentenced to 7 days of imprisonment. He challenged this order through the 

writ of habeas corpus in Allahabad high court under Art. 226. The bench of 2 judges granted him bail. After 

his release, the assembly moved a resolution holding the view that the judges, advocate and Keshav Singh had 

committed the contempt of the house. The house ordered that all of them should be taken under the custody 

and presented before the house. 

On the other hand, all these four members, through a separate petition, moved to the high court, saying that 

this should be treated as the contempt of the court. 28 judges sat together and stayed this order. Eventually, the 

house withdrew the warrant and asked them to be present before the house. 

Meanwhile, the president referred this matter to the Supreme Court under Art. 143 and asked for its advice. 

Mainly three contentions were raised: 

1. Whether the legislature is the sole and absolute judge of its privileges; 

2. Whether any house is competent to punish a person for its contempt taking place outside the house; 

3. Whether the action of the high court entertaining the petition of habeas corpus challenging the validity of 

the order of the speaker would tantamount to the contempt of the house. 

The Supreme Court concluded that the house is the absolute and sole judge of the house. Secondly, it is 

competent to punish a person for its contempt taking place outside house. Analysing the third issue, the 

Supreme Court held that the power of judicial review is vested with the Supreme Court and the high courts, 

and any order or issuances cannot be treated as the contempt of the house. The Supreme Court expressed its 

views that the right to speech and expression guaranteed under 19(1)(a) would be subservient to the privileges 

and Articles 21 and 20 would override the privileges. 

In the case of Tej Kiran Jain And Others V. Sanjiva Reddy And Others., the Supreme Court observed that 

defamation proceedings cannot be instituted against the parliamentarians for their speeches made in the 

parliament. The only caveat is that such speech must be in the course of parliamentary business. 

Similarly, in the case of Raja Ram Pal v. Lok Sabha Speaker, 11 members of the parliament were caught 

taking bribes on the camera by a news-channel. The parliament, in a hurry and fury, ordered an immediate 

inquiry. The committee of privileges enquired about this matter and held all of them guilty. They all were 

disqualified. 

They filed writ petitions in the Supreme Court for seeking the reinstatement. The court held that "In light of 

the law laid down in the two cases of Pandit Sharma and in the case of U.P. Assembly we hold that the broad 

contention on behalf of the Union of India that the exercise of Parliamentary privileges cannot be decided 

against the touchstone of fundamental rights or the constitutional provisions is not correct." The court 

explicitly held that privileges are subservient to Fundamental Rights on a case to case basis. Moreover, the 

court reposed in its hand the power to review applying the test of legality and constitutionality. 

DISTINGUISHABLE TRAITS OF THE FUNDAMENTAL RIGHT TO FREEDOM OF SPEECH AND 

EXPRESSION AND PARLIAMENTARY PRIVILEGES: 

The difference between fundamental rights and parliamentary privileges pertaining to freedom of speech and 

expression is elaborately discussed in the case of AlagaapuramR.Mohanraj v. Tamil Nadu Legislative 

Assembly. The essential distinguishing traits are summarized below: 
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· All the citizens of India have the fundamental right to freedom of speech and expression guaranteed under 

19(1)(A). Whereas, the right to freedom of speech mentioned under Article 105 and 194 is only given to the 

members of legislative bodies. Therefore, it becomes evident that article 105 and 194 can be exercised only by 

the chosen members of the houses. 

· The freedom of speech enshrined in Articles 105 and 194 can be exercised by the individuals only during the 

tenure of the membership of legislative bodies. However, the fundamental right under Article 19(1)(a) is 

inalienable as the citizenship rights are usually not revoked. 

· The right to freedom of speech and expression provided by Article 105 and 194 is exercised only within the 

boundary of the premises of the legislative bodies. But, the right given by article 19(1)(A) has no such 

geographical limitations and can be exercised throughout the territory of India. 

· The right provided under art. 19(1)(a) is subject to the exceptions given under art. 19(1)(2). However, the 

right of free speech available to a legislator is not subject to such restrictions imposed by law. 

Notwithstanding, such power is subject to "other provisions of the Constitution and to the rules and standing 

orders regulating the procedure of the legislative bodies" as it is evident from the opening clauses of articles 

105 and 194. 

Articles 121 and 211 also put express limitation on this power as these articles prohibit any discussion in the 

legislative bodies about the conduct of any Judge of the Supreme Court or of the High Court in the discharge 

of his/her duties. 

So, it is crystal-clear that the ambit of the right to freedom of speech and expression given to the citizen and 

the members of the legislative body is entirely different. 

THE NEED FOR CODIFICATION OF THE PARLIAMENTARY PRIVILEGES: WAY FORWARD 

In the matter of privileges, the legislators have absolute power to determine— 

· What should be their privileges? 

· What would be regarded as its breach? 

· What would be punishment for the breach of parliamentary privilege? 

But, such kind of unfettered power goes contrary to the notion of constitutionalism (the idea of limited 

power). It is a strange fact that the framers of the constitution have left a large area of the parliamentary 

privileges open-ended. While the Constitution accords special privileges and powers to parliamentarians and 

legislators to maintain the dignity and authority of the Parliament and the legislatures, it must be noticed that 

these powers and privileges are yet not codified and have been misused from time to time. In the absence of 

specified rules, it has been a matter of debate that what constitutes the breach of privilege and what 

punishment it will entail. 

Needless to mention, in the case of M.S.M. Sharma, the court gave primacy to the privileges over free speech 

because during that time the court had a lot of respect for the legislators as most of them were freedom 

fighters. However, by 1967, the Supreme Court was convinced that Parliament should not have absolute 

powers and there must be some limitations. The Constitution Review Commission headed by Justice M.N. 

Venkatachaliah also highlighted that the scope of privileges should be delimited so that the democratic 

functioning can be ensured. 
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In India, the members of the houses are not willing to codify the privileges and now and then the misuse of 

these powers can be witnessed. They use the weapon of privileges against the reporters, journalists and 

writers. Asmita Basu, Amnesty International India's program director, maintained, "All persons have a right to 

trial by a competent, independent and impartial tribunal. Breach of privilege laws allow politicians to become 

judges in their own cause, raising concerns of conflict of interest and violating basic fair trial guarantees". 

It is to be noted that the house of representatives of The United State of America is functioning efficiently 

without any penal provisions. Furthermore, Australia has codified the privileges and working without any 

hustle and tussle since 1987. 

The Codification of privileges is always openly opposed by Indian legislators because it would render 

privileges subject to the fundamental rights. As a result, they will be covered under judicial scrutiny. 

Moreover, the expansion of the power of privileges would no longer be so much easy. It is to be noted that 

once the parliamentary privileges are codified, they will turn to be (law) as per art. 13(2) of the constitution. 

Consequently, they can be declared null and void if they violate any fundamental right. 

Thomas Erskine rightly observed that privileges of parliament are an essential prerequisite for the due 

execution of its powers, however these powers are given for the public service and should not be misused 

against the common masses. It is axiomatic that the powers, privileges and immunities pave the way for the 

members of the houses to discharge their duties properly and these rights are essential in the functioning of 

parliamentary democracy. But, there should be some check on the powers of each and every organ, otherwise 

it gives birth to tyranny. It is a well-recognized dictum "power tends to corrupt, and absolute power corrupts 

absolutely". Hence, there must be some restraints on the powers of the members of the houses and it is 

necessary to codify all the privileges so that it would become evident that what would constitute 'breach of 

parliamentary privilege'. 

It is necessary to maintain a balance between parliamentary privilege and fundamental rights. The members of 

the houses should not think that they are the supreme and have unrestricted powers. If truth be told, they are 

the servants of 'we the people of India', therefore, they cannot act like a despot. On the other hand, every 

citizen should understand the fact that some exclusive powers and privileges are indispensable to the due 

discharge of the duties of the houses and represent people's views fearlessly. 

Courtesy: 'Live Law' as extracted from: 

https://www.livelaw.in/columns/parliamentary-privileges-and-the-fundamental-right-to-free-speech-a-

conundrum-of-the-conflicting-entitlements-162749 
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Sneak Peek: 

No. of words: 1332 words  

Note: In this article the author is criticizing the decision of government to dispense with the most important 

Question Hour in this monsoon session. The Author highlights the importance of question hour in a 

democracy setup like India. It is suggested to go for 360 degree analysis of types of questions which can be 

raised in the parliament. 

Article: 6 

Can the Govt. Unilaterally Scrap Question Hour During the Entire Parliament Session? 

Parliament is going to meet by the middle of this month without the customary and mandatory Question Hour. 

Usually, every sitting starts with questions, which last for an hour. Questions are asked by members of 

parliament to seek information on various activities of the government. 

If the questions are dispensed with, the flow of information to the House from the government about very vital 

issues concerning the governance of the country will stop and the members will be deprived of opportunities 

to question the government and call it to account. 

The right to ask questions flows from Article 75 of the Constitution which says that the council of ministers 

shall be collectively responsible to the House of the people. Collective responsibility implies the 

accountability of the government to parliament. Under the constitutional scheme, without parliament‘s 

sanction no money can be drawn from the Consolidated Fund of India nor can the money be spent. 

Similarly, without the authority of law made by parliament, no tax can be levied or collected by the 

government. So when taxes are collected or money is spent on various activities of the government, the 

members have a right to know how much tax has been collected and how much money has been spent and so 

on. That right is exercised by them by asking questions, besides using other devices and systems available and 

created by parliament like committees etc. 

Question Hour, a manifestation of a direct democracy 

Asking questions in parliament is a constitutional right of a member of the House. This right is inherent in 

Article 75. Viewed from this angle, the Question Hour in parliament stands on a different footing. In a way, 

every Question Hour is the manifestation of a direct kind of democracy in operation, in the sense that 

representation of the people directly questions the government on matters of governance, and the government 

is duty bound to answer the questions in the House. 

'I Remain Opposed to Rights Violations in Kashmir, Never Supported Separatist Movement' 

The question, therefore, arises as to whether the government can unilaterally decide to scrap the Question 

Hour during the entire session. Rules of the House do not sanction it. Question Hour can be suspended for a 

day or so to meet any exigency. But then the questions already listed for that day are treated as unstarred 

questions, which means written answers are given and placed on the Table of the House. However, dispensing 

with questions altogether for the whole session is a different proposition. 

This writer is of the view that the executive has no power to unilaterally decide to dispense with questions 

without the sanction of the whole House. The House has to expressly sanction it through a resolution. The 

members should realise that their constitutional right is being taken away by the executive. This cannot be a 

valid reason for the government to take away the right of the House to ensure executive accountability. 
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It is true that questions were dispensed with for a whole session on some occasions in the past. 

Constitutionally viewed such decisions of the executive were wrong. It is also true that a motion for 

dispensing with Question Hour will have an easy passage in the House because the government enjoys 

majority. But the government will be compelled to explain to the House and the country the reasons for doing 

so. The people will find out whether the government is resorting to subterfuge or there are genuine reasons. 

In fact, there can never be genuine reasons for dispensing with the questions for the whole session. Where 

other items of business are permitted daily there cannot be question-specific problems in the House. The real 

problem seems to be the general attitude of those who run the government. The government machinery needs 

to exert itself and collect information on each of the questions, and ensure that the information given to 

parliament is correct. 

Therefore, the general tendency is to avoid questions if possible because there is a reluctance to disclose to the 

public many crucial facts which have political ramifications. No government can lie to an early parliament. If 

the lie is caught, there will be problems like privilege action. Of course, the majority support in the House will 

ultimately save the ministers. Nevertheless they will have to face public criticism. For some at least answering 

questions in parliament is not a very pleasant experience. 

‗Not a distraction nor a bother‘ 

Questions in parliament deal with the whole gamut of governmental activities. The various departments of the 

government collect a great deal of data in connection with questions which throw light on these activities. In 

fact, there are cases when the departments came to know about a particular problem only because parliament 

questions compelled them to take a closer look at that problem which would otherwise have remained 

unnoticed. 

The same can be said about the committees too. In reality, parliamentary scrutiny helps the government. 

Departments pay serious attention to problems which have remained unattended. It is not correct to assume 

that questions in parliament distract the attention of the government from the pandemic, and therefore, there 

should not be any Question Hour during the whole session. 

Without parliament session and questions during the last five months the pandemic has spread alarmingly to 

every part of the country. Questions in parliament are not a distraction nor a bother. They help the government 

to understand problems better and find better solutions. 

Protecting the right to question the government 

Question Hour is the most interesting time of the sitting of the House from the point of view of accountability 

of the government. Parliament question is one of the most important businesses of the House, and it is also a 

business which faces disruption the most. Disruption of Question Hour has almost become routine. It is not 

known whether the members who disrupt the Question Hour realise the fact that it is their own right that is 

destroyed – the right to question the government. 

The constitution has given them this right which it is their duty to protect. They are duty bound to protect it. 

But whenever the opposition members are angry with the government the first casualty is the Question Hour. 

The political parties often direct their members to go down to the well of the House and protest. 

In the pandemonium the House is adjourned and the Question Hour goes. The members perhaps do not realise 

that by doing so it is they who lose and not the government. Loss of question, however, is the loss of each 

individual member of the House. 
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Frequent disruption of Question Hour in the past has perhaps given the idea to the government that questions 

can be dispensed with in the whole session. Some section of the media has quoted the statistics related to 

disruption of Question Hour in parliament as a justification for dispensing with questions in the coming 

session. 

Disruptions do not justify the scrapping of questions altogether. As has been argued in the earlier paragraph 

executive has no power to decide to dispense with questions. That decision can be taken only by the House 

because it is a constitutional right of the members to question the government and seek answers from it. 

If the members realise this the Question Hour will never be disrupted nor will the questions be dispensed with 

for the whole session. There is no treasury versus opposition benches polarity in this. Question Hour belongs 

to all of them and it is their collective responsibility to protect it. 

Ruling party members need not feel compelled to support the proposal from the government to dispense with 

questions in a particular session. If the House takes a collective decision not to dispense with questions in the 

whole session it will be a great lesson for the executive. It can then be said that the Indian Parliament has a 

mind of its own. 

Courtesy: 'The Wire' as extracted from: 

https://thewire.in/government/govt-question-hour-parliament 
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Sneak Peek: 

No. of words: 893 words  

Note: In this article the author is paying tribute to Justice Ruth Bader Ginsberg, who recently passed away. 

Author discussed some notable judgement delivered by her. As a CLAT aspirant, you did not need to mug up 

the facts of the case but just to have a fair idea about it. It is suggested to go for that Vidhigya 360 degree 

analysis about Hon‘ble Justice Ruth Bader Ginsberg. 

 

Article: 7 

Ruth Bader Ginsberg: The Greatest Liberal Judge of Our Times 

 

As the news broke out across the world, crowds began gathering outside the Supreme Court of United States. 

This spontaneous burst of emotion is a unprecedented tribute for one of the greatest of the liberal judges of our 

time – Justice Ruth Bader Ginsberg. It is but a rarity in history, particularly in judicial history, when a judge's 

passing away evokes so much of choking emotion across the globe. 

This is because no other judge in recent history has left such an indelible and an unambivalent liberal legacy 

in recent times. That her opinions, so intellectually sharp could touch a chord amongst people cutting across 

nations, cultures, languages and speak to the aspirations of the collective humanity is remarkable. Justice Ruth 

Bader Ginsberg's strength lies in the endurance of her spirit which fought to preserve democracy, justice and 

equality. There was no ambivalence, no prevarication, no excuses, no subterfuge to dilute the fundamentals of 

her faith in democracy. Her conservative colleagues on the bench would on many an occasion win decisions 

on a narrow 5-to-4 majority. But it would, forever, be her meticulously drafted dissents which would capture 

the hearts and minds of people. She became that part of the judiciary, which would not allow the 

transgressions of the establishment chipping away the very fundamentals of democracy. 

Ginsberg's opinion in United States Vs. Virginia (1996) ended the misogyny which prevented women joining 

the Virginia Military Institute. The state, she wrote could not exclude qualified individuals on the basis of 

"fixed notions concerning the roles and abilities of males and females". Her humanist streak gets voiced in 

Olmstead v. LC (1999) which favoured people with mental disabilities to be placed in community settings and 

not in institutions. "Institutional placement of persons who can handle and benefit from community settings, 

which rates unwarranted assumptions that person so isolated incapable or unworthy of participating in 

community life". 

It was unfortunate that the world's most popular Judge was sitting in a court filled with conservative 

appointees. Her dissents did not always go in vain. Her opinions impacted the legislature to adopt a corrective 

course. In the decision, Ledbetter v. Goodyear Tire & Rubber (2007), the majority with bewildering logic held 

in that women victims of pay discrimination had a very narrow window to challenge the discriminatory acts of 

the employer. Ginsberg's dissent was a both testimony against misogyny and a call to arms, "this is not the 

first time the court has ordered a cramped interpretation.. The legislature may act to correct this court's 

parsimonious reading of Title VII". It didn't take much time for Pres. Barack Obama to sign the Lilly 

Ledbetter Fair Pay Act overturning the Supreme Court decision. 

Unlike Justice William O. Douglas who rode the tide in a liberal court, Ginsberg was in a court packed with 

conservatives. Ginsberg stood unwavering against her colleagues on every necessary decision. The notable 
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one being the Shelby County versus older (2013) and Rucho v. Common Cause (2019) where the court upheld 

the bane of American politics - gerrymandering. The Voting Rights Act was enacted in 1965 at the height of 

the Civil Rights Movement to secure the right to vote for racial minorities across America. Section 5 and 

section 4 (b) of the Act required the states and local governments to obtain federal preclearance before 

implementing changes to prevent discriminatory voting laws. The Supreme Court held, in an unexpected 

narrow 5-to-4 vote held that section 4(b) was unconstitutional because the formula prescribed by the section 

was based on data no longer responsive to current needs. The court did not strike down section 5. But without 

section 4(b), the Act became a dead letter and an open sesame for actions to prevent black and other racial 

ethnic minority voters from voting. 5 years after the ruling, more than a 1000 of pooling booths were closed in 

predominantly African-American counties and voting restrictions began to be implemented especially in 

States with the highest African-American turnout. Ginsberg opposed the decision both on and off court. Her 

dissent is a searing attack on this dark opinion, " throwing out preclearance when it has worked and is 

continuing to work to stop discriminatory changes is like throwing away your umbrella in a rainstorm because 

you are not getting wet". 

Ginsberg was the eternal optimist for she saw in her lifetime Franklin Roosevelt's new Deal pulling America 

out of the Great Depression, saw the defeat of Nazism and Jim Crow laws making a retreat. As her influence 

on the bench waned to secure majority verdicts, she wrote her dissents in her indefatigable optimism. These 

dissents became ever more powerful and they could be understood in a multilingual world. She said "Dissents 

speak to a future age. It's not simply to say, 'My colleagues are wrong and I would do it this way.' But the 

greatest dissents do become court opinions and gradually over time their views become the dominant view. So 

that's the dissenter's hope: that they are writing not for today, but for tomorrow." 

As the crowds gather outside the Supreme Court of United States, they are paying a richly deserved tribute to 

one of the foremost public intellectuals of this age wedded to freedom and liberty whose opinions which will 

continue to inspire millions across the many civilisations and across the many ages. 

Courtesy: 'Live Law' as extracted from: 

https://www.livelaw.in/columns/ruth-bader-ginsberg-the-greatest-liberal-judge-of-our-times-163199 
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Sneak Peek: 

No. of words: 1329 words  

Note: In this article the author is criticizing the decision of Central government from evading its obligation to 

pay the loss suffered by the state on the account of new tax, GST. The Author is critically analyzing it with the 

help of various provision of law and various case laws. As a CLAT aspirant it is a must read article. It will 

help you to enhance your legal acumen. 

Article: 8 

Is the Central Government Bound To Pay GST Compensation To The States? 

The decision of the Central Government to not pay Goods and services tax compensation to the States have 

met with protests. The States have accused the Centre of evading its "constitutional and moral" responsibility, 

while the Centre has cited insufficient tax collection to defend its austerity. The question that arises here is: Is 

the Central Government legally bound to pay Goods and services tax compensation ('GST') compensation to 

the States? 

The answer lies within the legal framework of GST – The Constitution (One Hundred and First Amendment) 

Act, 2016, and the GST (Compensation to States) Act, 2017. 

But first, a brief introduction to the concept of GST Compensation. GST was introduced to unify the indirect 

tax system in India by subsuming all indirect taxes levied by the central and the State Governments. However, 

it received a cold welcome from the States since it required them to surrender their constitutional autonomy to 

levy taxes like VAT, sales tax etc. Also, with the point of taxation shifting from manufacturing to 

consumption, the manufacturing States were facing revenue losses under GST. 

To incentivize the States, the Centre offered them the proverbial 'carrot': The States were assured that any 

shortfall in their revenue due to implementation of GST would be compensated for a transition period of five 

years. It was only after this assurance that the states agreed to surrender their powers of taxation to GST. But, 

now that the Centre has reneged on its promise, can the States enforce it? 

To ascertain this, we first look at Section 18 of the Constitution (One Hundred and First Amendment) Act, 

2016 - the amendment that introduced GST in India. 

Section 18 of the Amendment Act reads: "Parliament shall, by law, on the recommendation of the goods and 

services tax Council, provide for compensation to the States for loss of revenue arising on account of 

implementation of the goods and services tax for a period of five years." 

A bare perusal of the Section would reveal that, under the Amendment Act, the Parliament is bound to provide 

compensation to the States for loss of revenue. The mandatory nature of this obligation is apparent from the 

use of the term "shall". 

But an interesting point to note here is that although section 18 is part of the Amendment Act, it does not alter 

any article of the Constitution. So, what is the legal authority of a clause of an Amendment Act that is not 

reflected in the Constitution? 

Now, there are two methods of amending the Constitution: (i) altering the text of the Constitution by adding, 

deleting or substituting words, or (ii) enacting a new article or section that becomes part of the Constitution 

without effecting any change therein. The Indian Constitution is amenable to both these methods.  
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It is established that as soon as the procedure for amendment laid down in Article 368 is fulfilled, the 

Constitution automatically stands amended as per the terms of the Bill. There is no stipulation in Article 368 

of any other part of the Constitution that a Bill must always alter the text of the Constitution in order to be 

effective. This follows the principle that every part of the statute must be regarded as material and given effect 

to and no part should be rejected as superfluous or decorative.  

The Allahabad High Court in Purshottam Lal Sayal vs. Prem Shanker held that Article 368 does not enjoin 

that an amendment must alter the text of any existing provision to effective. The Court observed that an 

amendment of an existing law is "contained in and flows from the Amending Act itself, and not from the 

consequent alteration of the text which is a purely ministerial Act. But every provision, of the amending Act is 

effective, including those provisions which cannot grammatically or idiomatically be filled into the text of the 

parent Constitution, like the amending articles in the American Constitution". 

Further, in Shantilal Ambalal Mehta and Shripatrao Dajisaheb Ghatge, the Bombay High Court had enforced 

Section 58 of the Constitution (42nd Amendment) Act, 1976, which was not reflected in the Constitution. 

In light of the precedents, Section 18 of the Amendment Act is an integral part of the Constitution and can be 

effectively enforced against the Centre. 

Now, let us look at the cynosure in this conundrum – the GST (Compensation to States) Act, 2017; a statute 

enacted in furtherance of Section 18 of the 101st Amendment Act and now invoked by the Centre to not pay 

compensation! 

The aim of the GST (Compensation to States) Act, 2017, ('Compensation Act'), as canvassed in its Preamble, 

is to "provide for compensation to the States for the loss of revenue arising on account of implementation of 

the GST". Section 7 of the Act, read with Section 3, stipulate that if the annual revenue growth of any State is 

less than 14%, then the difference between the actual revenue and projected revenue would be given to the 

State as compensation. 

The source of such huge compensation to the States is a Cess levied on certain luxury and sin goods called 

GST Compensation Cess. This cess is accumulated in a non-lapsable fund called the GST Compensation Fund 

and the compensation is paid out of this Fund. 

The Centre, through a policy paper by the Finance Ministry, has contended that by virtue of Section 10(2), "all 

amounts payable to the States … shall be paid out of the Fund." Therefore, in case the amount present in the 

GST Compensation Fund is insufficient, the Centre shall have no obligation to compensate the States by 

tapping into the Consolidated Fund of India or any other sources of funds. 

This argument is incorrect. Firstly, Section 10 (2) does not bar the Centre from accessing other sources of 

funds to compensate the States. It merely states that all amounts payable to the States shall be out of the 

Compensation Fund. 

Secondly, as per Section 10 (1), the Compensation Fund would comprise of not only the cess amount but also 

"such other amounts as may be recommended by the Council". 

Section 10 (1) reads: "The proceeds of the cess leviable under section 8 and such other amounts as may be 

recommended by the Council, shall be credited to a non-lapsable Fund known as the Goods and Services Tax 

Compensation Fund, which shall form part of the public account of India and shall be utilised for purposes 

specified in the said section". 
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This provision demolishes the Centre's arguments since under the Act, the GST Council has the power to 

recommend the Centre to tap into other sources of fund to make up a shortfall in the Fund. It is also 

noteworthy to mention the Minutes of the 10th GST Council Meeting dated February 18, 2017, wherein the 

States were assured that it was "implied" that the "Central government could raise resources by other means 

for compensation and this could then be recouped by the continuation of the cess for more than five years". 

But how is it the onus of the Central Government when the Act empowers the GST Council? This is because 

the Centre, whose vote has a weightage of one-third of the total votes cast, enjoys a de-facto veto power in the 

Council sin and can unilaterally block a proposal moved before the Council, even if majority of the States 

assent to it. 

It is clear that the Centre has promised to compensate the States and such promise finds its place in the 

Constitution by virtue of the 101st Amendment Act, 2016. Invoking the defence of shortfall in the 

compensation Fund is futile, since the Compensation Act, 2017, allows the Centre, on the recommendation of 

the GST Council, to tap into other sources of funds. 

It is to be seen now whether the Central Government chooses to uphold the spirit of federalism, or persists in 

evading its responsibility by evoking contract law principles of force majeure. 

Courtesy: 'Live Law' as extracted from: 

https://www.livelaw.in/columns/is-the-central-government-bound-to-pay-gst-compensation-to-the-states-

163182 
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Sneak Peek: 

No. of words: 2702 words  

Note: The article is related to the recent incident of statement made by Dr. Kafeel and subsequent to this, he 

was detained under National Security Act. In this article the author is criticizing the way National Security 

Act use to invoke to curb the right to free speech and also analyze in detail about the said incident and 

decision of the Hon‘ble Allahabad High Court.  

Article: 9 

Taking Misuse of National Security Act Seriously 

Last month, the Hon'ble Allahabad High Court quashed the detention of Dr. Kafeel Khan, a Gorakhpur-based 

doctor, who was detained under the National Security Act since January this year in Mathura jail. On a 

Habeas Corpus petition filed by his mother, a Division Bench of the Hon'ble High Court of Allahabad 

comprising Chief Justice Govind Mathur and Justice S D Singh found no substance in the state's accusations 

against Dr. Khan and ordered his immediate release from Mathura jail. In its 42-page order, the Court strongly 

rejected the detention story of the state against Dr. Khan who was alleged to have delivered a provocative 

speech at the Aligarh Muslim University campus last year during the Anti-CAA/NRC protests when many 

people had come on the roads against the CAA in different parts of the country. The High Court did not find 

his speech provocative or objectionable. The Court said the speech was "a call for national integrity and unity" 

and did not mirror "any effort to promote hatred or violence". In addition to this, the subjective satisfaction of 

the District Magistrate of Aligarh, who had passed the detention order against Dr. Khan, was also found 

baseless, invalid, and bad in law. The District Magistrate used selective reading of some phrases of Dr. Khan's 

speech and ignored its true intent while passing the detention order, the Court observed in its judgment. 

The Hon'ble High Court has set a fine precedent to protect the personal liberty and human rights of the people 

by quashing the detention proceedings against Dr. Kafeel Khan. The Court has truly protected the mandate of 

Article 21 of the Constitution. This is what people expect from the constitutional courts which are empowered 

to protect their fundamental rights under Articles 32 and 226 of the Constitution respectively. It is a landmark 

judgment that would encourage other courts as well to uphold the constitutional principles at crucial times 

when people are badly suffering because of executive excesses. Our top court should also learn something 

from this courageous order of the High Court. The Court observed: "Testing the action taken against the 

detenue on the above principle, it appears other things apart, there is serious lack of objective material on 

record as may have given rise to a valid subjective satisfaction with the detaining authority to preventively 

detain the detenue on 13.02.2020. -----Mere apprehension expressed in the grounds of detention, not founded 

on any material shown to exist on record, if allowed to stand, would fall foul with the test laid down by the 

Supreme Court in Khudi Ram Das in as much, neither is there any objective material giving rise to the 

subjective satisfaction nor the subjective satisfaction is found to have been reached in a legal and regular 

manner but on whim and humour." 

This incident has highlighted a case of clear misuse of preventive detention laws particularly the National 

Security Act in the State of U.P. The due process of law is openly violated in this case of preventive detention 

and in its subsequent extension. Dr. Khan spent nearly seven months in jail without any fault. Who will return 

his days? Who will compensate him? Should not the state government answer these questions? These 

questions would disturb the mind of every law-abiding citizen who wants to be governed by the rule of law. 

Many people rightly believe that the only release from preventive detention is not sufficient and the police and 

administrative officers who slap the NSA on innocent people should face legal consequences so that others 

should take lessons from such incidents. The High Courts have full powers to award compensation under 
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Article 226 in case of violation of fundamental rights by the state or any of its agencies. It can also direct the 

government to initiate disciplinary proceedings against the officers who violate the legal procedure 

deliberately. 

It is a matter of fact that some draconian laws such as NSA are politically misused to restrict the liberty of 

those who do not agree with the ideology or functioning of the ruling dispensation. The police believe that 

they are above the law and can send people behind the bars as and when they think it necessary to satisfy their 

arrogant minds. It presents the unwelcome attitude of 'Either My way or the High Way'. Not only in U.P., but 

in many states these detention laws are misused on a large scale by the police. First, people are booked under 

the general criminal laws and if they get bail from the courts of law, the police detain them under the 

preventive detention laws immediately. In some cases, the police pick up the accused persons from the jail 

itself whenever the person comes out of the jail premises on bail. This is nothing but executive anarchy that 

has no place in a country governed by the rule of law. This reflects a bad mindset of our police and 

administrative machinery. It goes against the fundamental principles of a civilised country. Many preventive 

detention laws are enacted for specific purposes, particularly for controlling the anti-social elements in 

society. But these laws should not be used to suppress the dissent or fair criticism. In recent times, the state 

authorities have frequently invoked the preventive detention laws to criminalise free speech, dissent, and 

peaceful protests. A democratically elected government is constitutionally bound to have equal respect and 

concern for each citizen irrespective of his political choice. Once elected, the government belongs to all 

including those who do not support it in elections. So, there is no scope for political vendetta in a 

constitutionally controlled system. The government is duty- bound to treat people equally with their dignity. 

The National Security Act, 1980, enacted by Parliament in 1980, permits preventive detention — up to a 

maximum of 12 months — "in certain cases and for matters connected therewith". Prevention detention 

curtails the personal liberty of the people. The Hon'ble High Court of Allahabad observed in Dr. Kafeel 

Khan's case: "Preventive detention is an exceptional mode to curtail liberty and freedom of a person in 

exceptionally rare circumstances. Under Article 21 of the Constitution of India along with the right to life, the 

right to personal liberty is a precious fundamental right. This precious fundamental right must always be 

protected. Under our constitutional scheme the nation of India is weaved as a democratic republic where 

social, economic and political justice to every citizen is secured, where liberty of thought, expression, belief, 

faith are constitutionally protected, where every citizen is at equal status with equal opportunities. The system 

of governance is to promote fraternity with assurance to maintain the dignity of every individual as well as 

unity and integrity of the nation. The strong and valuable fabric of our nation is well designed with support of 

fundamental rights given in Part-III of the Constitution. These rights are golden thread in the fabric, which is 

further illuminated by extending protection of life and personal liberty under Article 21 of the Constitution of 

India. True it is, the right so given under Article 21 is not absolute but no one can be deprived of his or her 

personal liberty except on such grounds and in accordance with such procedure as are established by law. Any 

act that causes injury to the valuable rights given in Part-III of the Constitution would be nothing but an effort 

to weaken the fabric of our nation, a democratic republic." 

These insightful words show the judicial commitment towards the pious cause of the protection of human 

rights and dignity. The Hon'ble High Court of Allahabad has defended this great constitutional mandate in Dr. 

Khan's case. Hope other High Courts in the country would also follow this great path. As mentioned earlier, 

under the NSA, certain cases are fleshed out to indicate that a person can be detained, among other reasons, to 

prevent him from acting in a manner prejudicial to the security of India and the maintenance of public order 

but this should be in accordance with a just, fair, and reasonable procedure as guaranteed in our Constitution. 

This is rather imprecise: public order remains subject to the State's interpretation, and the security of India 

could be made to mean the security of the ruling regime and its agenda. This is not the right interpretation. 

These laws need objective interpretation, not the narrow-minded political interpretation that favours a 
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particular ideology and punishes others who think differently. The District Magistrates are expected to 

exercise this significant power on the police report. But it has been observed in several cases that the District 

Magistrates exercise their powers under the NSA mechanically without any valid material and trust the police 

report blindly. They should read the papers carefully and if necessary, should seek legal advice from the law 

officers of the government. They should not trust the police version blindly. They should see if the police 

version is based on some valid material that could justify the preventive detention of the person to be detained. 

Many legal experts and human rights activists have rightly spoken up against the indiscriminate use of the 

NSA and other preventive detention laws which are badly misused to curtain civil liberties in the country. It is 

a valid concern that deserves serious attention. The state governments should not use the preventive detention 

laws without valid material to justify its application, and police officers using it wrongfully should be 

penalized. Why should the people suffer because of administrative faults and arrogant behaviour of the police 

and administrative officers who are adamant to flout the legal procedure? After all, the Constitution gives 

certain rights and liberties to the people that have to be protected and honoured by all courts of justice. Civil 

liberties deserve full protection and respect by the guardians of the rule of law. If such people violate the 

constitutional mandate, the courts of law should not hesitate to fix their responsibility. 

Notably, many people are detained under this law without valid reasons for months in different states. Their 

detentions are extended from time to time without valid justification. Aggrieved people go to the courts but 

they become the victims of our slow judicial system. Habeas Corpus petitions stand pending for adjudication 

in the High Courts for months. The Courts should be more sensitive towards the protection of civil liberties. 

The police or administration cannot be permitted to violate the precious mandate of the personal liberty, rule 

of law, and human rights enshrined in our great Constitution. Although successive governments have misused 

the NSA from time to time, its application has become almost a daily practice under the present regime in the 

U.P. which restricts the personal liberty of the people for unjustified political reasons. For example, from 

dumping cow carcasses to protesting against the government, Anti- CAA/NRC protesters, the NSA is imposed 

for anything that strikes the government's whim and fancy. It is widely observed that this law is being used to 

punish, not prevent, because people can be locked in jail for 12 months although most cases, like Mr Khan's, 

would not pass legal scrutiny. Is it not a mockery of the Rule of Law? No, this is not a good signal at all for 

our democracy. It disappoints all those who respect the rule of law and constitutional commitments. It reflects 

the poor state of affairs of our law and order situation and commitment towards the cause of human rights. 

Should the violators of detention powers not be punished? I think they should face legal consequences. 

Sadly, the State of Uttar Pradesh is well-known for its misuse of the NSA and other preventive detention laws. 

The state leads to arbitrary use of the NSA and other preventive detention laws. The state is promoting 

'Dandaraj' prominently by openly flouting the rule of law. It has given huge powers to the police and Babus to 

restrict people's civil liberties. These Babus and Cops have developed a strong feeling of impunity. They think 

nobody can stop them; nobody can punish them because they are politically protected. 'Thok denge, bahar 

nahi nikalne dengey, culture" is on the rise in this land of Lord Shri Ram. The NSA has become a great 

weapon of harassment and torture in the state. As per media reports, while 13 arrests under it this year have 

been of anti-Citizenship (Amendment) Act protesters — they evidently threaten security, even if not the 

country's — 76 of 139 NSA arrests till August 19 were of those accused of cow slaughter. This use of the 

NSA upends all notions of justice and fair process that is the foundation of a country governed by the rule of 

law. A person can be lodged in prison for 12 months under the draconian NSA. This is not a small thing. A 

12-month period is not a short period. Many lives are ruined because of these illegal detentions mostly made 

because of political vendetta and ego clash with the citizens who do not fall in the line of ruling parties. The 

administration has full support from the political masters to slap the NSA on people as per the circumstances 

and their subjective satisfaction. 
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The time has come when the responsibility of those who misuse the preventive detention laws should be fixed 

by the courts. Only the quashing of criminal proceedings by the High Court is not sufficient to do justice to 

the people. More steps are required to humanise the judicial process and give justice to the people. In all cases 

of misuse of NSA, reasonable compensation should be awarded to the victims and the amount of 

compensation should be recovered from the salaries of the officers involved in forging the detention orders. 

The people cannot be left at the mercy of the police or the administration. Arrest by police is not good news in 

Indian society. It invites stigma. A great ignominy, humiliation, and disgrace are attached to the arrest. Arrest 

leads to many serious consequences not only for the accused but for the entire family, relatives, and friends 

also. Most people do not make any distinction between arrest at a pre-conviction stage or post-conviction 

stage. Anybody who goes to jail gets a bad treatment in society. People make a bad opinion about him. This is 

why people want to avoid arrest or detention. The police cannot be allowed to detain people without 

justifiable reasons. If individuals have been deprived of months and years of their life for no justifiable reason 

or violation of law at all, compensation of some sort must be provided to them by the government. While their 

lost time and honour cannot be returned, and harassment and torture cannot be undone, at the very least, 

compensation can mitigate some of the harm caused. It would also be a lesson for those who misuse the legal 

process to satisfy their ego. Wrongful imprisonment is a serious violation of human rights. This is the right 

time when the Supreme Court should also lay down some guidelines to eliminate the culture of false 

imprisonment and detention. Parliament can also make necessary reforms in our criminal justice system to 

abolish this unsavoury practice which violates the human rights of the masses. People should be saved from 

state persecution and those who misuse laws should be punished in accordance with the law of the land. Their 

responsibility should be fixed. They should face disciplinary proceedings. They should be sent behind the bars 

so that they could get the experience of prison life. How can they escape the legal consequences? Let them 

think twice before sending someone to jail in false cases. A democratic government should not be allowed to 

run its administration in a dictatorial manner. The government is elected to serve the people, not to torture 

them or harass them by applying monstrous detention laws wrongly just to satisfy its ego. In a democracy, 

people are sovereign, not the government. No government is above criticism or public scrutiny. Criticism is a 

must to bring responsibility, transparency, and maturity in the administration. The DMs and the police officers 

should never forget: "In this land of Dr. B. R. Ambedkar, nobody is above the law. The Law is the King of 

Kings". 

Courtesy: 'Live Law' as extracted from: 

https://www.livelaw.in/columns/taking-misuse-of-national-security-act-seriously-163016

 

Sneak Peek: 

No. of words: 1931 words  

Note: In this article the author is highlighting the need to regulate the online web series, Movies, etc 

streaming service provider so that it will ensure that proper and legitimate flow of idea. As a CLAT aspirant, it 

is suggested to have a fair idea about it. 

 

Article: 10 

Self-Regulation Code for OTT Platforms, A Need Of The Hour 

 

https://www.livelaw.in/columns/taking-misuse-of-national-security-act-seriously-163016
https://www.livelaw.in/columns/taking-misuse-of-national-security-act-seriously-163016
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An over the top (OTT) platform is nothing but the streaming service directly offered to viewers through the 

medium of internet. OTT consists of streaming platforms such as Netflix, Amazon Prime Video, Disney plus 

Hotstar etc. which can be accessed on Smart TV platforms, on smartphones via apps and on personal 

computers or laptops via websites. Since, the Covid-19 pandemic has forced everyone to stay indoors, it has 

resulted in movies being released directly on OTT platforms due to the closing down of cinema halls. While it 

is unsurprising that the content regulation on OTT platforms has been a point of discourse for several years 

now, the steep rise in streaming content during the pandemic has further intensified the issue of lack of 

regulations with respect to OTT platforms. Further, the government has constantly reiterated the need to 

regulate such platforms. Against this backdrop, OTT platforms have finally signed up to be a part of the 

'Universal Self-Regulation Code for Online Curated Content Providers' (Code) released by the Internet and 

Mobile Association of India (IAMAI). 

Should OTT platforms be regulated? 

In a perfect democracy, it is the constitutional obligation to allow the free flow of ideas and artistic work. 

India still has many regulatory controls which operates only according to the whims and fancies of the 

regulators. It is an established law that movies before their release in the theatres need to take a certificate 

from the Central board of Film Certification (CBFC) in accordance with the Cinematograph Act, 1952. 

Further, it is a general practice that movies are released in theatres only after CBFC approves whether all the 

scenes in the movie can be released without any cuts. Moreover, Television programmes and advertisements 

are governed under Cable Television Network (Regulation) Act,1995 pursuant to which they are subjected to 

the content code and advertisement code respectively. However, the content released on OTT platforms are 

not regulated either by the CBFC or under any specific statute. Thus, the movies can skip the censorship 

process if they are being released directly on OTT platforms. Due to this reason, the Ministry of Information 

and Broadcasting (MIB) was of the perception that a distinction must not be made between content on OTT 

platforms and content being released on TV or theatres. On the other hand, the Ministry of Electronics and 

Information Technology (MEITY) believes that OTT platforms fall under its jurisdiction and must be 

regulated by the Information Technology Act, 2000. However, on the contrary, OTT platforms contend that 

they fall under the purview of 'private exhibition' since they are an on-demand service and the laws related to 

theatrical releases and TV broadcasts will not be applicable to them. In line with the contention of the OTT 

platforms, the Indian courts in several cases have observed that there is no need to regulate such platforms. 

Perspective of Indian courts on regulation of OTT platforms 

In October 2018, the Justice for Rights Foundation had filed a Public Interest Litigation (PIL) in the Delhi 

High Court seeking to regulate OTT platforms by subjecting them to the condition of acquiring a license. 

Further, they argued that these platforms due to non-regulation exhibited 'vulgar, immoral and religiously 

forbidden' content which can be harmful to society at large. However, the Delhi High Court dismissed their 

petition stating that OTT platforms need not acquire a license to operate. 

Further, similar views of the Indian courts can be observed in the case of a PIL filed by a Bengaluru resident 

before the Karnataka High Court demanding that OTT platforms must be brought under the ambit of 

Cinematograph Act, 1952. However, the court refused to do so stating that transfer of files i.e., exhibiting 

content such as films, serials etc through the medium of internet cannot be regulated by the said Act. 

Recently, an advocate filed a PIL in the Madras High Court for the constitution of a censorship body like the 

CBFC for regulating OTT platforms. However, the Court's decision in this regard is expected to be in line 

with similar cases decided previously. 
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On the contrary, Amol Palekar in his plea has challenged the provisions of the Cinematograph Act, 1952 

citing the fact that pre-censorship of movies does not hold any relevance due to dominance of the Internet in 

this era. However, the Supreme Court's decision in this regard remains to be seen. Furthermore, Amol Palekar 

has been an avid propagator of the freedom of speech and expression of content creators. Recently, in 

February 2020, he was abruptly stopped from giving a speech at National Gallery of Modern Art ( NGMA ) 

while he was promoting the aforementioned. This led to an outcry in the creative fraternity as a consequence 

and there was strong opposition for the self-regulation code of OTT platforms since they were the only 

platforms where a creator's art wasn't censored. In light of the same, the fraternity of content creators argued 

that with the introduction of the Code, the creative freedom of OTT platforms will be curbed. 

Moreover, OTT platforms have also been challenged in the courts by parties who have been affected by 

certain vulgar or allegedly objectionable content available on such platforms. There have been instances 

where an injunction was sought against a Netflix show called 'Hasmukh' due to the reason that a certain 

monologue in the show was defamatory to the lawyer community. However, the Delhi High Court refused to 

grant an interim injunction in this case as there was no proof for personal injury against any lawyer. Similarly, 

a PIL was filed against Amazon Prime Video for the depiction of Nepali minorities in bad light in the show 

'Paatal Lok'. However, the PIL was dismissed by the Calcutta High Court. While there have been multiple 

PIL's filed to regulate OTT platforms in the recent past, they have indulged in self-censorship in an attempt to 

regulate the content on their platforms. 

Self-censorship by OTT platforms 

Aggrieved parties have repeatedly argued that there has been no censorship on the content exhibited by OTT 

platforms. However, the OTT platforms have always regulated their content by not only providing the viewers 

with adequate age requirements but also adequate warnings against violence, nudity and vulgarity. In such a 

scenario, it was entirely the discretion of the viewers to make an informed decision to watch the appropriate 

content according to their will. 

Further, one can observe various instances of acts of self-censorship carried out by OTT platforms. During the 

'Me-too' movement in India, there were allegations of sexual exploitation against several artists from the 

entertainment and comedy industry. One such allegation was against Utsav Chakraborty as a consequence of 

which Hotstar cancelled the shows 'Better Life Foundation' and 'One Air with AIB' starring him. Furthermore, 

the controversial episode in Season 6 of Koffee with Karan featuring KL Rahul and Hardik Pandya was taken 

down by Hotstar as soon as it received flak for the objectionable comments passed by the invited guests on the 

show. Additionally, Hotstar refused to stream the episode of 'Last Week Tonight with John Oliver' wherein, 

the host of the show talks about Prime Minister Narendra Modi in a derogatory manner. Acts of self-

censorship has been carried out by other OTT platforms such as Netflix, Amazon Prime Video, Zee 5 and Alt 

Balaji as well. However, it can be observed from the aforementioned instances that OTT platforms have been 

indulging in self-censorship arbitrarily by censoring an episode/show/piece of content based on reactions of 

the public. This can be attributed to the absence of a formal code to regulate the same. On this account, the 

authors try to discuss the regulation of OTT platforms in other countries. 

Regulation of OTT platforms in other countries 

It is essential that OTT platforms function in a non-arbitrary manner. Thus, a regulatory code needs to be 

implemented for the same. TRAI in its consultation paper on regulation of OTT platforms analysed this issue 

and highlighted the regulatory imbalances with respect to such platforms as follows: 

OTT platforms have no licensing regulations 
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No regulations with respect to spectrum charges 

No regulations with respect to guarantee to the government 

No regulations with respect to quality of service parameters 

Further, the TRAI has also compared the regulations of OTT platforms in other countries like Australia, 

Cambodia, Singapore, France, Spain, USA and UAE which have licensing regulations for OTT platforms. For 

instance, in Australia, while the Australian Communication and Media Authority regulates content matters, 

the ad content is governed by the Industry Codes of Practice. Further, the OTT TV for content viewing is 

regulated in Singapore by the Info-Communications Media Development Authority (IMDA), a statutory body 

that regulates the converging info-communications and media sectors. However, this is no specific legislation 

that govern OTT platforms in any of the aforementioned countries. 

It is necessary to point out that Self-Regulation Code for OTT platforms formulated by Singapore was made 

specifically to regulate Netflix when it tried to enter the Singaporean OTT market. Similarly, OTT platforms 

in India have recently adopted a code for Self-Regulation of Online Curated Content Providers to regulate the 

issues and provide redressal for consumer discrepancies. 

Key provisions of the code 

The code aims to uphold the freedom of speech and expression as envisaged under Article 19(1)(a) and 

Article 19(1)(g) of the Constitution of India. Further, it has also considered the objectives and rules laid down 

under the Information Technology Act, 2000, the Indian Penal Code, 1860, Indecent Representation of 

Women (Prohibition) Act, 1986, Protection of Children from Offences Act, 2012, Copyright Act, 1857 and 

other such legislations to regulate the OTT platforms. 

The main objective of the code is to empower the viewers to view the content in accordance with their 

appropriate ages. Further, it safeguards the freedom of the platforms to foster innovation and nurture creativity 

with respected to the exhibition of content. Additionally, it prohibits content that is malicious, distasteful, 

obscene, outrageous or blasphemous in any form and has provided for a complaint redressal mechanism 

pertaining to the content exhibited on such platforms. 

Some of the important provisions of the Code are as follows: 

Prohibited Content: The signatories are supposed to ensure that they do not deliberately and maliciously make 

available content that disrespects the National flag or emblem; or any content that represents a child in 

stimulating sexual activities or showcases any of sexual parts of a child for sexual purposes; content that 

intends to outrage religious sentiments of any class, section or community; content that encourages or 

promotes terrorism or violence against the state; or any other content that is banned for exhibition or 

distribution. 

Age Inappropriate / Sensitive Content: The signatories must not only ensure that the content available is age 

appropriate but also enable the option of parental control. 

Complaint Redressal Forum: OTT platforms shall appoint a dedicated team or department to address 

consumer related issues and concerns related to content exhibited to the viewers. The procedure for the same 

has been established, wherein the aggrieved user may register a complaint providing relevant details to 

support such a complaint. The said department must acknowledge the complaint within 3 working days. 

Further, it must revert back within 10 days and provide the necessary redressal within 30 days. 
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A Self-Regulation Code for OTT will enhance the content viewing experience of the users and provide them 

with a proper complaint redressal mechanism in case of grievances thereby holding consumer interests at the 

helm of the OTT platforms. Such a mechanism will uphold the freedom of speech and expression as 

guaranteed under Article 19(1)(a) and Article 19(1)(g) of the Constitution of India. 

Courtesy: 'Live Law' as extracted from: 

https://www.livelaw.in/columns/self-regulation-code-for-ott-platforms-a-need-of-the-hour-163577 
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Sneak Peek: 

No. of words: 1164 words  

Note: In this article the author is critically analyzing the controversial case of Vodafone group against India. 

This article will help you to understand the said case and as a CLAT aspirant, you are expected to have a fair 

idea about this case. It is suggested to go for that Vidhigya 360 degree analysis of this case. 

 

Article: 11 

Vodafone v. India – End of a Saga? 

 

A wearisome chapter has been brought to a close. The lessons from this episode go beyond Vodafone though. 

The Permanent Court of Arbitration at the Hague has finally ruled in favour of the telecom giant Vodafone in 

an investment treaty arbitration (ITA) dispute against India, initiated under the India-Netherlands Bilateral 

Investment Treaty (BIT). 

This ruling marks the culmination of almost a decade long bitter tax dispute between India and the Vodafone 

Group. While the arbitral award has yet not been made public, it is worthwhile to take a look at the history of 

the dispute and the implications of the ruling for India. 

The tax dispute in India 

The Dutch affiliate of the Vodafone Group, Vodafone International Holdings B.V. (VIH) acquired 67% 

interest in the Indian telecom company Hutchison Essar Limited (HEL) for $11 billion. This transaction took 

place in 2007, through an agreement between VIH, and the Hutchison Telecommunications International 

Limited (HTIL) involving a Cayman Island-based company CGP Investments Limited (CGP), which in turn, 

directly and indirectly, held 67% interest in Hutchison Essar Limited (HEL), the Indian company. Soon after, 

the Indian income tax authorities issued a notice demanding payment of $2.2 billion as capital gains tax, 

which Vodafone contended it was not liable to pay as the transaction between HTIL and VIH did not involve 

the transfer of any capital asset situated in India. 

The matter went up to the Bombay high court, which decided that Vodafone was liable to pay the taxes as 

claimed by the income tax authorities. On appeal by Vodafone, the Supreme Court in 2012 reversed the 

Bombay HC judgment and held that the company was not liable to pay any tax. 

Internationalisation of the dispute 

In an ideal world,  the matter should have come to an end. However, very soon the Finance Bill 2012 was 

introduced in parliament seeking among other things, amendment of Section 9 and Section 12 of the Income 

Tax Act 1961 – the interpretation of which was the foundation of the Supreme Court judgment. The Bill 

became law and the aforesaid sections were amended retrospectively and given effect from 1961. Following 

the amended Income Tax Act 1961, the authorities renewed the tax demand on Vodafone, at which point VIH 

resorted to the first investment treaty arbitration under the India-Netherlands BIT in 2012. 

Vodafone argued that the imposition of tax claims through retrospective amendment, even when the final 

word had already been said by the Supreme Court, amounts to a violation of fair and equitable treatment 
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(FET) promised under the India-Netherlands BIT. The India-Netherlands BIT in its Article 4.1 provides that 

the investors shall at all times be accorded fair and equitable treatment, which includes an obligation to ensure 

a stable and predictable regulatory environment. 

In other words, when the Supreme Court has decided a dispute, it would be presumed that a matter has 

attained finality. However, circumventing the effect of the apex court‘s judgment by resorting to retrospective 

legislation, certainly creates an unpredictable and unstable business environment. The Indian government just 

did that. 

Second ITA dispute 

In 2014, when the new government came to power, it criticised the retrospective changes that had been made 

to the taxation laws but did nothing to change that. Until, 2017, India had been dragging its feet in the 

arbitration, when it woke up to the shock of second ITA dispute filed by Vodafone under the India-UK BIT 

challenging the retrospective imposition of the capital gains tax. 

The Indian government approached the Delhi high court seeking an anti-arbitration injunction against 

Vodafone to keep it from initiating arbitration under the India-UK BIT. India argued that this would amount 

to an abuse of process as two different arbitrations on the same issue would amount to parallel proceedings, 

and would run the risk of inconsistent awards. Initially, the Delhi HC granted an ex parte interim order on 

August 22, 2017 restraining arbitration under India-UK BIT. However later, on May 7, 2018, the Delhi HC in 

final judgment dismissed the plea of the government seeking an anti-arbitration injunction on the ground of 

abuse of process. 

What weighed heavily on the mind of the court to dismiss the government‘s plea of abuse of process was the 

offer made by Vodafone to consolidate the arbitrations under the India-UK BIT and the India-Netherlands 

BIT. The court held that such an offer and undertaking is sufficient to placate India‘s concerns regarding 

double relief which may be granted by two tribunals in respect of the same matter. 

The award 

The arbitral award rendered in this case finds the Indian government in the violation of the FET standard 

under Article 4(1) of the India-Netherlands BIT. While the Indian government has not been asked to pay any 

compensation, it has been asked to pay around Rs 40 crore as partial compensation for the legal cost, and to 

refund the tax which has been collected so far. 

However, the Indian government can still approach the High Court of Singapore requesting it to set aside the 

arbitral award, given that the seat of arbitration was in Singapore. 

Important to note that the Supreme Court while deciding the case in favour of Vodafone observed and 

emphasized that: 

‗FDI flows towards the location with a strong governance infrastructure which includes enactment of laws and 

how well the legal system works. Certainty is integral to rule of law. Certainty and stability form the basic 

foundation of any fiscal system.‘ 

Quixotically enough, the then UPA government went ahead and turned the table on its head, and the present 

government criticised the previous government for turning the table, stressed the need of turning the table but 

sat on it instead. 
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Apart from issues of independence, a single nodal body such as the NTC, will help remedy the issue of non-

uniformity in administration of tribunals as well as service conditions of tribunal members. Credit: Librephoto 

India is now signing BITs either based on the 2016 Model which has a highly restrictive ITA provision, or 

which do not have ITA provisions at all, such as the India-Brazil BIT. However, even the BITs which India 

has already terminated continue to protect the foreign investors for the next 10-15 years. Hence, as India does 

not seem to disengage itself from international investment law altogether, it would do well to ‗internalise‘ 

international investment law, and BITs as a matter of policy. The Vodafone dispute underscores this need 

more than ever. 

Whatever measures the government takes which may affect foreign investors, it must take into account, the 

obligations which it agreed to under the BITs. That requires all the ministries and departments to coordinate 

with the Ministry of Finance, which is the nodal ministry for BITs and related matters. What is required is 

sustained inter-ministerial coordination, not after the ITA case is brought, but even before, when a 

governmental measure is contemplated which may potentially affect foreign investors. This would also 

require capacity building and training of the government officials concerning international investment law. 

Courtesy: 'The Wire' as extracted from: 

https://thewire.in/business/vodafone-india-end-of-a-saga-investment-treaty-arbitration 
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Sneak Peek: 

No. of words: 1334 words  

Note: In this article the author is critically examining The code on Wages law. Author has concluded that this 

code tries to consolidate the four laws which were enacted on different time and to meet different conditions 

and consolidation of these all four laws will create its own set of problems. It will help you to enhance your 

legal acumen.  

 

Article: 12 

A wage code that is a hasty composition 

 

The Code on Wages (yet to be notified) has not succeeded in a consolidation of laws and is a case of tall 

official claims 

In the brief monsoon session of Parliament, three new labour codes (The Industrial Relations Code, the Social 

Security Code and the Occupational Safety, Health and Working Conditions Code, 2020) were bulldozed into 

passing and now await the President‘s assent. Labour Minister Santosh Gangwar told the media that four new 

labour codes will become operational before the year ends. 

Prime Minister Narendra Modi, on his part, has said the Code on Wages, 2019 would expand the coverage of 

workers in all industries in the unorganised sector as the old Minimum Wages Act covered only 30% of the 

total workforce. He also said that while there were 10,000 slabs of minimum wages that existed, they would 

now be reduced to 200 slabs. 

The Code on Wages, 2019 seeks to consolidate and simplify four pieces of legislation — Payment of Wages 

Act, 1936, Minimum Wages Act, 1948, Payment of Bonus Act, 1965 and Equal Remuneration Act, 1976 — 

into a single code. Its object and reasons stated that even the Second National Commission on Labour 

(Ravindra Varma, 2002) suggested consolidating all labour laws into four codes. 

While the previous four pieces of legislation had a total of 119 sections, the new Code has 69 sections. 

Considering that the repealed legislations each had a definition section, inspectors, penalties, a competent 

authority, an appellate authority, and rule-making powers, any consolidation will impact their length. 

Further, all requirements for enforcing the Act, have been relegated to the Rules. Section 67 had authorised 

the framing of rules relating to as many as 38 provisions of the Act. As a result, the delegated pieces of 

legislation (Rules) will be bigger than the Code; this is no way to condense prior pieces of legislation. 

New problems will arise 

All the four repealed pieces of legislation were enacted historically at different points in time and to deal with 

different situations. The combining of asymmetrical laws into a single code is not an easy task and will only 

create its own set of new problems. 

Barring a few new concepts, the new Code retains almost all provisions. These are features such as the 

procedure for fixing minimum wage, limit for fines and deductions in wages, minimum and maximum bonus, 

calculation of allocable and available surplus, as well as gender neutral consideration in fixing wages. 
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The Code will have the same definition of the term ―worker‖; but, a person employed in a supervisory 

capacity drawing up to ₹15,000 will also be considered a worker. In the (erstwhile) Minimum Wages Act, to 

fix minimum wage in an employment which has more than 1,000 workers to be first included in the Schedule, 

and, thereafter, minimum wages will be fixed as per law. The new Code has dispensed with the necessity of 

having a minimum number of workers and the inclusion of such employment into the schedule. 

The central government will have the power to fix a ―floor wage‖. Once it is fixed, State governments cannot 

fix any minimum wage less than the ―floor wage‖. It is unwarranted since many States always fix minimum 

wages higher than the existing rates, depending upon the employment and workforce involved. The concept 

should be for a binding minimum wage and not have dual wage rates — a binding floor wage and a non-

binding minimum wage. 

On MGNREGA 

Hitherto, there was a conflict between the minimum wages fixed by the State governments for agriculture 

workers. There were cases as to whether the Minimum Wages Act would have an over-riding effect over the 

provisions of the Mahatma Gandhi National Rural Employment Guarantee Act (MGNREGA), 2005. Several 

High Courts have placed the Minimum Wages Act to override MGNREGA. That has been set to rest by 

excluding MGNREGA from the purview of the Code on Wages. 

However, foremost in the labour code will be its enforcement provisions and the sanctions behind it. The 

Code has created an omnibus inspector-cum-facilitator who will act as per the inspection scheme framed by 

the government. He will advise employers and workers to comply with the provisions of the code and may 

carry out inspections as may be assigned by the government (Section 51). 

As for the claim mechanism, Section 45 stipulates that they will be heard and determined by an authority who 

is not below the rank of a ―Gazetted Officer‖. A government official without legal and administrative 

background can hear such claims. However, any dispute regarding bonus will continue to go before the 

Industrial Tribunal (the new Industrial Relations Code Bill contemplates a two-member Tribunal). As against 

the decision of the Gazetted Officer, one can prefer an appeal to an appellate authority who must be one rank 

higher than the competent authority (Section 49). 

Neither the Code nor the Rules (presently, draft Rules) prescribe the qualifications and experience required for 

appointment of competent authority. Complicated questions of law and facts arising out of claims will 

henceforth be decided first by a Gazetted Officer, and thereafter by an Appellate Authority who must hold one 

rank above him. 

Provisions on penalty 

The penal provisions found hitherto in any pieces of labour legislation never had an impact on employers. In 

People‘s Union For Democratic Rights and Others vs. Union Of India & Others, 1982 (Asiad case), the 

Supreme Court of India observed: ―If violations of labour laws are going to be punished only by meagre fines, 

it would be impossible to ensure observance of the labour laws and the labour laws would be reduced to 

nullity. They would remain merely paper tigers without any teeth or claws.‖ 

But, curiously, a new provision (Section 52) has been introduced where an officer (not below the rank of an 

under secretary to the government will be notified with power to impose a penalty in the place of a judicial 

magistrate. An essential judicial function is now sought to be vested with the executive in contravention of 

Article 50 of the Constitution, where the State has been mandated to separate the judiciary from the executive 

in public services. 
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A similar provision (Section 21 of the Bonded Labour System (Abolition) Act, 1976) which empowered 

revenue officers designated as executive magistrates to try offences under the Act was struck down by the 

Division Bench of the Madras High Court (Gajendran, 2014). A review filed by the central government was 

dismissed (2018). The Division Bench had observed: ―On enforcement of the Code (Criminal Procedure), 

there has been complete separation of Judiciary from the Executive to implement the mandate under Article 

50 of the Constitution which requires that State shall take steps to separate the Judiciary from Executive. By 

merging the judicial function in the executive, the basic structure of the Constitution is affected; justice and 

fair trial cannot be ensured by the Executive Magistrates in as much as they are not required to be legally 

qualified and trained persons and in actual practice are required to perform various other functions... In fact 

the functions of the Judiciary and Executive are quite different. In other words it is clear that the Executive 

Magistrate has no role to play in conducting judicial trial and recording judicial decisions.‖ 

Apart from providing for a compounding of offences (Section 56), the Code also exempts employers from 

penal provisions if they were able ―to prove that they had used due diligence in enforcing the execution of the 

code and it was the other person who had committed the offence without his knowledge, consent or 

connivance‖. 

Though the Prime Minister had claimed that the erstwhile provisions covered only 30% of the workers, there 

is nothing particular in this Code that it will have wider coverage. Similarly, as minimum wages mostly help 

the unorganised worker, the 200-slab categorisation may not have much of an impact. 

The Code on Wages (yet to be notified) has neither succeeded in a consolidation of laws nor will it ever 

achieve the claims made by the Prime Minister. 

Courtesy: 'The Hindu' as extracted from: 

https://www.thehindu.com/opinion/lead/a-wage-code-that-is-a-hasty composition/article32726499.ece 
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Sneak Peek: 

No. of words: 507 words  

Note: In this article the author is criticizing the recent order of Andhra Pradesh High Court restraining the 

media from reporting on particular cases. Since the death of actor Sushant Singh Rajput the debate again 

erupted of Trial by Media. It is suggested to have a fair idea about it. 

 

Article: 13 

Stop press: On blanket gag order against the media 

 

Courts must avoid omnibus orders against publication without actual risk of prejudice 

A blanket gag order against the media is often fraught with serious consequences for both free speech and the 

citizen‘s right to receive information. Orders by different courts, restraining the media from reporting on 

particular cases or programmes from being telecast, have drawn attention this week to questions of prior 

restraint, media freedom and the right of people facing investigation to a fair trial. A quite unusual and legally 

questionable decision has been the interim order of the Andhra Pradesh High Court imposing a ban on the 

media, and even social media, from mentioning anything in relation to an FIR filed by the police against a 

former Advocate General of the State and others. It is unusual in the sense that there appears to be no material 

to justify such censorship other than an allegation by the petitioner that it is a ―foisted‖ case. It is also 

accompanied by an order staying the investigation itself. It is indeed open to a High Court to grant a stay on 

investigation in extraordinary cases. When political vendetta is alleged against the government of the day, that 

too by someone who had served a previous regime as a law officer, the need for media coverage and public 

scrutiny is all the greater. How the petitioner would benefit from the complete absence of any reportage is 

unclear. It prevents legitimate comment even to the effect that there is no substance in the allegations. 

Injunctions against publication can either be an order to prevent possible defamation or invasion of privacy, or 

one aimed at protecting the fairness of a trial or investigation. The Supreme Court did hold in Sahara vs. SEBI 

(2012) that the Court can grant preventive relief on a balancing of the right to free trial and a free press. 

However, it favoured such temporary restraint on publication ―only in cases of real and substantial risk of 

prejudice‖ to the administration of justice or a fair trial. Meanwhile, the Supreme Court, on the same day, 

passed a more important interim order stopping the telecast of the remaining episodes of a series on Sudarshan 

News on entirely different grounds. Holding that the programme — four episodes were aired — was nothing 

but vilification of Muslims, the Court found it necessary to interdict the telecast of more episodes. The Court 

seems to have made a distinction between freedom of expression and propagation of hate. In recent years, 

there have been quite a few instances, especially in Karnataka, of omnibus interim injunctions against all 

media houses obtained by some people solely to prevent any news reporting about themselves. While 

claiming to be defamed by one publication, they sue all media outlets and obtain open-ended stay on 

publications, including those that are hardly interested in writing about them. As a matter of principle, courts 

ought to avoid omnibus orders against publication. Such orders are often to the detriment of the right to know. 

Courtesy: 'The Hindu' as extracted from: 
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https://www.thehindu.com/opinion/editorial/stop-press-the-hindu-editorial-on-blanket-gag-order-against-the-

media/article32623638.ece 
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Sneak Peek: 

No. of words: 984 words  

Note: In this article the author has discussed the role of District Magistrate and Police Commissioner in 

maintaining law and order in the city. This article gains prominence as it is analyzing the role of both in the 

light of recent incident of Shaheen bagh. It is very informative text to understand the legal position about the 

subject.  

 

Article: 14 

A demarcation in the interest of public order 

The role of the District Magistrate needs to be clearly differentiated from the role of the Police Commissioner 

The reiteration by the Supreme Court in the Shaheen Bagh case of the right to protest, within reasonable 

restrictions, helps in understanding the breakdown of public order in Delhi over a three-month period. There 

are two perspectives explaining the 16,000 calls to the police, 3,500 on one day, registration of 751 cases, 53 

deaths, and destruction of property of over ₹20 crore and the initial charge sheet running into 17,000 pages 

against 15 people. 

The Police Commissioner, responding to criticism of partisanship, rightly pointed out that the criminal justice 

system, with its inherent checks and balances, be allowed to work. The other perspective is that community-

wide protest is not itself a crime and Delhi Police, having magisterial powers under the Criminal Procedure 

Code to take preventive action, failed to maintain public order. The public policy issue, as the alleged Shopian 

encounter underlines, is that such delegation confuses powers with roles. 

First, distinction between independent actions, for which no political clearance is needed, by the District 

Magistrate to maintain public order and by the police to investigate crime and make arrests, was ignored. 

Second, maintaining public order requires the District Magistrate to make hard choices between life and 

property to check violence. Though any death opens the door to an inquiry, there is no justification for lack of 

effective police action. 

Third, the District Magistrate is expected to consider protest as legitimate, leveraging governmental action to 

prevent others exploiting the grievance. In Delhi, the police did not distinguish between wider political 

support and violence caused by a few. 

Riots essentially result from failure to maintain public order. The sequence of related events, spread of 

‗chakka jam‘ and police action in restricting or ceding space are a case study of how a few public figures 

intervene to incite violence changing the nature of a peaceful protest; absence of immediate arrests leads to a 

riot and dithering on ordering firing results in its spread. 

Court distinction, concepts 

The Supreme Court has made a distinction between law and order, relating to individual crime, and public 

order, pertaining to a community at large. The top court has also emphasised that the two terms are not 

interchangeable. 
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The two concepts have different objectives and legal standards. Law and order consists of the analysis made 

by police of the situation in an area and their commitment to firm action and penalties under criminal law. 

Public order is a duty imposed on the District Magistrate to assess whether it is necessary to rush to the spot 

where law and order has been breached to prevent violence spreading and ease tension. The National Security 

Adviser, substituting for the District Magistrate, did just this after the riots in northeast Delhi and in getting 

the Tablighi Jamaat headquarters vacated. 

The District Magistrate‘s role is important in exceptional situations — for example, to prevent a breach of 

peace at a particular place as in Gargi College; and also for grievance redress as in Shaheen Bagh. If an 

official is allotted a dual role, to both keep in place law and order and maintain public order, this could lead to 

the displacement of one goal in favour of the other, as was witnessed in Jamia Millia Islamia, community 

implications of the religious gathering in Nizamuddin and preventing violence in northeast Delhi. 

The Supreme Court has formulated certain guidelines and rules when it comes to these distinct duties. 

The first concerns the degree and extent of the reach of an act on society. Some disgruntled and agitated 

people going on a vandalising spree affect ―public order‖ only when they affect a particular community as a 

whole. In Ram Manohar Lohia vs. State of Bihar, in 1965, the Supreme Court held that in the case of ‗public 

order‘, the community or the public at large have to be affected by a particular action as it ―embraces more of 

the community than ‗law and order‘, which affects only a few individuals‖. The Delhi Police did not make 

this distinction when a mass of unruly outsiders entered colleges, creating panic. 

Second, in the Madhu Limaye case, the Bench reiterated that ―the emergency must be sudden and the 

consequences sufficiently grave‖ for an imposition of restrictions. Extension of a restriction over a larger 

territorial area or for a longer duration requires a relatively higher justification and calibrated response. 

Third, in Anuradha Bhasin vs. Union of India, the Supreme Court held that prohibitive orders should not 

prevent legitimate expression of opinion, or grievance or exercise of democratic rights. Specific restrictions 

have to be tailored to the goal, nature and stage of the emergency, requiring the adoption of the least 

restrictive measure. 

In Aldanish Rein vs State of NCT of Delhi, the High Court directed the setting up of an oversight mechanism 

to periodically review the exercise of magisterial powers by Delhi Police. The Supreme Court, in a PIL, is 

examining whether police officers can act as magistrates in certain cases. 

The Supreme Court has also specifically recognised the importance of the assessment of the role of the 

District Magistrate, distinct from that of the police. 

Will need policy rethink 

Judicial review of roles and proportionality of decisions for maintaining public order, to check whether they 

are the least intrusive measure, requires a policy rethink if such duties need to be delegated to the police. 

Pertinently, the Seventh Schedule of the Constitution distinguishes between ‗police‘ and ‗public order‘. 

Prevention through grievance redress and reliance on the least blunt instruments are critical for legitimacy, 

eschewing an adversarial view. The National Police Commission also recognises the coordinating role of the 

District Magistrate, having more leverage than the police. Kerala has both a District Magistrate responsible for 

public order and a senior police officer as city Police Commissioner focusing on crime.  

Courtesy: 'The Hindu' as extracted from: 
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https://www.thehindu.com/opinion/lead/a-demarcation-in-the-interest-of-public-order/article32726505.ece 
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Sneak Peek: 

No. of words: 2490 words  

Note: In this article the author is critically analyzing the Official Secret Act, 1923. The Author also highlights 

the problems pertaining to the said law and its misuse. It is very informative text to understand the legal 

position about the subject. 

15.  Official Secrets Act: Colonial Hangover or Protection for Nation? 

On 14 September, the Delhi Police Special Cell arrested freelance journalist Rajeev Sharma under the Official 

Secrets Act (OSA), alleging he had possession of classified defence-related documents. Delhi police officials 

stated that the journalist was arrested for passing sensitive information to Chinese intelligence. 

On Monday, 21 September, a Delhi court remanded Sharma to seven-day police custody in connection with 

the case. 

Meanwhile, in an unrelated case, reports said that a second year-LLB student in Mumbai was booked for 

―spying‖ under the OSA for videographing a police station. 

But what is this Official Secrets Act, 1923 that has returned to the limelight? What does it cover and what is it 

used for? 

The Ambit of the Law 

The Official Secrets Act 1923 is essentially India‘s anti-espionage law and has under its purview all matters of 

secrecy and confidentiality with regard to the government. The law extends to the whole of India and also 

applies to servants of the Government and to Indian citizens not residing in the country. 

The OSA concerns itself with matters of security and is a framework for dealing with espionage, sedition and 

any other threats to the unity and integrity of India. 

The most commonly invoked sections of the law are Sections 3 and 5. Under Section 3, the law deals with 

spying and under Section 5, it deals with disclosure of secret information of the government. 

The latter, according to the law, could be anything from a secret official code, a password, a sketch, plan, 

model, article, note, document or information that could either directly or indirectly assist an enemy or even 

bring about the disclosure of a matter that could affect the integrity or sovereignty or security India or affect 

friendly relations with foreign states. 

Both the person disclosing or communicating the information as well as the person receiving the same can be 

punished under this law. The law also says that one cannot approach, inspect, or even pass over a prohibited 

government site or area. 

Punishment under the Act involves a fine or imprisonment ranging from three to 14 years or both. The 

provisions of the OSA include a requirement that the person committed the action with the intent to endanger 

India‘s security or national interests, though there have been some situations where even an unintentional act 

has been prosecuted under it. 

A 19th Century Colonial Hangover 
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While the Official Secrets Act in its current form dates back to 1923, the origin of this law goes back far 

beyond and can be traced to 1843, in a Notification issued by the Foreign Department of the Government of 

India on 30 August 1843. 

At a time when government officials sometimes doubled as correspondents for newspapers, this notification 

prohibited them from making official documents public, writes Major General VK Singh (Retd.), in an article 

for the United Service Institution of India. 

The first iteration of it as a legislation, however, dates back to 17 October 1889, when The Indian Official 

Secrets Act (Act XIV), 1889 was passed by the Viceroy‘s Executive Council. 

The aim? To clamp down on and silence newspapers that were opposing the policies of British Raj. 

After several requests over the years from Army authorities to make the law more stringent, the then-Viceroy 

of India Lord Curzon finally approved The Indian Official Secrets Act, 1904. 

In April 1923, the colonial government decided to make further changes to the law, and a newer version was 

notified under Viceroy Lord Reading, which remains in force in India till date, apart from certain amendments 

made to it over time. 

The law therefore has its genesis in the atmosphere of colonial mistrust and culture of secrecy practiced by the 

British in India. 

 ―There‘s been a longstanding discussion on the obnoxious legislation statute called the Official Secrets Act, 

1923. Many demands have been made to do away with this obnoxious legacy of the British Raj in India...,‖ 

The Hindu‘s ex-Editor in Chief told BloombergQuint in an interview during the row over OSA being slapped 

on the newspaper after its reports on the Rafale deal. 

Problems With The Official Secrets Act 

Secrecy & Lack of Transparecy 

Any kind of information is covered under the OSA if it is classified as ‗secret‘, states a report by the Second 

Administrative Reforms Commission. However, the OSA itself does not define what a ―secret‖ document is or 

what ―official secrets‖ means and it is left to the government to decide what could be a cause for being 

charged under OSA. 

According to a report by ThePrint, despite repeated attempts by activists over the years to find out the same 

under the Right to Information Act (RTI), there has been no answer from the Ministry of Home Affairs. 

Owing to this lack of clarity over the definition of what classifies as ―secret‖ documents or information, there 

have been long-expressed concerns that the Act can be misused by the government choosing to brand 

information or documents as ―official secrets‖ as per their convenience. 

One criticism is that the secrecy allowed under the OSA is at loggerheads with the transparency expected in a 

democracy. It is argued that the OSA gives the government sweeping, draconian powers in limiting 

information to citizens and then prosecuting them in case such information is made public. 

Obstacle to Bail 
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Further, as advocate Manu Sebastian discusses in an article in LiveLaw, judges are more likely to deny bail if 

a person is charged under the OSA, because it is a question of national security. It also makes it that much 

harder to contest the charges, he writes. 

 ―By the time you prove that the material you have is not a secret, you may have been in jail for many years. 

That‘s the kind of bias judges have when someone is charged with OSA,‖ Trideep Pais, a lawyer with 

experience in dealing with OSA cases said, according to a Human Rights Watch report. 

Definition of Spying & Proof of Intent 

As stated earlier, Section 3 of the OSA deals with spying, but the definition given is far too broad and cannot 

justified as ―necessary‖ for protection of national security, Human Rights Watch argues. It includes making, 

receiving, or communicating any document that is ―calculated to be,‖ ―might be,‖ or is ―intended to be… 

directly or indirectly useful to a foreign country‖, leading to a lack of clarity about when one could fall within 

the clutches of the OSA, and a consequential self-censorship. 

Further, Section 3(2) of the Act places the burden of proof on the accused, in so that they must prove their 

lack of guilt or their intent. 

 ―It shall not be necessary to show that the accused person was guilty of any particular act tending to show a 

purpose prejudicial to the safety or interests of the State… he may be convicted if, from the circumstances of 

the case, his conduct or his known character as proved, it appears that his purpose was a purpose prejudicial to 

the safety or interests of the State.‖ 

Section 3(2) of the Official Secrets Act, 1923 

As the HRW report points out, this possibility of using circumstantial evidence, ―conduct or known character‖ 

to make out a case proving the existence of a purpose prejudicial to the interests of the state, is a heavily 

problematic aspect of the Act. 

OSA's Conflict With RTI 

Another very considerable problem is that the OSA is in conflict with the RTI Act. In April 2019, the 

Supreme Court said during the Rafale row over OSA that the RTI Act supersedes the OSA, with Section 22 of 

the RTI Act expressly overriding the OSA, and Section 8(2) compelling the government to disclose 

information ―if public interest in disclosure outweighs the harm to protected interests‖. 

It states that the provisions of this Act ―shall have effect notwithstanding anything inconsistent therewith 

contained in the Official Secrets Act, 1923‖. 

Justice KM Joseph‘s opinion in this matter delved into this issue further and concluded that, looking at the 

content of provisions like Section 8 along with Sections 22 and 24 of the RTI Act, it would trump the Official 

Secrets Act and that because of it ―disclosure of information can be refused only on the foundation of public 

interest being jeopardised.‖ Apart from the dead letter of the RTI Act‘s provisions, he sought to explain that 

the RTI Act had led to a cultural change as well, in which legal provisions had to be interpreted in favour of 

transparency. 

However, according to The Indian Express, if the government classifies a document as ―secret‖ under Clause 

6 of the OSA, that document could still be kept outside the ambit of the RTI Act by invoking Sections 8 or 9, 

which allows the government to refuse information. Justice Joseph‘s judgment is likely therefore to be tested 

on this point in the courts. 
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Efforts to Reform or Repeal the OSA 

The Second Administrative Reforms Commission (SARC) in June 2006 recommended the repealing of the 

OSA, instead suggesting that it be replaced with a chapter in the National Security Act with provisions with 

regard to official secrets. 

However, The Hindu reports that in 2008, the Group of Ministers that scrutinised the SARC report refused to 

repeal the Act, only suggesting amendments to remove the ambiguities. 

According to The Indian Express, in 2015, the government set up a committee to look into the OSA in light of 

the RTI Act. While it submitted a report to the Cabinet Secretariat in 2017, recommending that OSA be made 

more transparent, no action has been taken on it thus far. 

When Has the OSA Been Used? 

A report by PTI says that between 2014-2016, 50 violations of the OSA were registered across India, 

according to a written reply in the Lok Sabha in July 2017. Of these, 30 came in 2016, nine in 2015 and 11 in 

2014. 

The Indian Express reports that one of the oldest and longest criminal trials involving OSA is the 1985 

Coomar Narain spy case. 12 former senior civil servants, including four from the Prime Minister‘s office and 

another four from the Ministry of Defence, were jailed for ten years, while Narain escaped imprisonment, 

having died of natural causes in March 2000. 

In 1994, ISRO scientist Nambi Narayanan was charged with leaking vital defence secrets to Maldivian 

intelligence officers. Defence officials said the secrets pertained to highly confidential ―flight test data‖ from 

experiments with rocket and satellite launches. The CBI took over the case in 1996 and found the allegations 

to be false and unproved, leading to his discharge. He was later also paid compensation for being falsely 

implicated in the espionage case. 

A recent conviction under OSA came in 2018, when former diplomat Madhuri Gupta, who had served at the 

Indian High Commission in Islamabad, was sentenced to three years in jail for passing on sensitive 

information to Pakistan's Inter-Services Intelligence (ISI). 

Misuse Against Journalists? 

Several incidents over the past years show that there is potential for the government to misuse the OSA 

against journalists when it does not approve of their reporting. Moreover, it would seem that they are 

expressly looking to do so, with a report by Aaj Tak noting that NSA Ajit Doval had expressly asked 

ministries to crack down on media and journalists who he said were violating the OSA with impunity. 

Prior to Rajeev Sharma case, the most recent invocation of the OSA in connection with journalists came in 

March 2019, when the government told the Supreme Court that documents related to the Rafale aircraft deal 

have been stolen from the Defence Ministry. They threatened The Hindu and its Chairman N Ram with action 

under the OSA for publishing articles based on those documents. 

Those who put documents on the Rafale deal in the public domain are guilty under the Official Secrets Act 

and the contempt of court, Attorney General K K Venugopal told a a three-judge bench headed by Chief 

Justice Ranjan Gogoi. 

Over the years, there have been many other examples which have raised eyebrows. 
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Kashmir Times journalist Iftikhar Gilani was arrested in 2002 for allegedly disclosing secret military 

information to terrorists. However, later investigations revealed that the information he possessed was not 

secret but available in the public domain. The case was dropped and he was released. 

Similarly, Mid-Day journalist Tarakand Dwivedi was arrested in 2011 for reporting that expensive weapons 

bought after 26/11 were being stored in a facility with a leaking roof and were rotting. He was charged with 

criminal trespass but it later came to light that the armoury he had visited was not a prohibited area and the 

case was dropped. 

Other instances of journalists being charged are of Santanu Saikia, who wrote a report in Financial Express on 

the basis of a leaked Cabinet note, and of course, The Quint‘s own Poonam Agarwal. 

Agarwal was booked in 2017 for her report on the abuse of the Army‘s ‗sahayak‘ system in the Army, for 

having shot footage inside an Army camp. However, the Bombay High Court in April 2019 quashed the FIR 

saying, ―She (Agarwal) did not have any intention to go and commit an offence. We do not understand why 

you (Army) are so vindictive.‖ 

With regard to Agarwal‘s case, as any OSA case related to espionage, the information collected needed to be 

―directly or indirectly, useful to an enemy‖ and ―or which relates to a matter the disclosure of which is likely 

to affect the sovereignty and integrity of India, the security of the state or friendly relations with foreign 

states‖. 

As stated before, while the OSA accepts circumstantial evidence in this regard to prove existence of a purpose 

prejudicial to the interests of the state, it is necessary that such purpose be proved. However, Agarwal‘s 

actions did not show any such purpose. 

While disposing of the FIR in 2019, Justice Dangre observed that ―Spying has a different meaning. We do not 

find anything in this case that says the accused persons did something that affected the national interest.‖ 

What Does the OSA Mean for Journalists? 

The report by Human Rights Watch talks about the chilling effect a legislation like this can have on 

journalists, quoting Saikat Datta, a former journalist who says that the OSA is a huge impediment for 

journalists covering matters of defense and intelligence. 

These concerns were also echoed by Mid-Day‘s Tarakand Dwivedi, who said to them: 

 ―After I was charged under Official Secrets Act, journalists were quite afraid that this was something that 

could be used against them. It had a chilling effect. Journalists used more caution when doing sensitive 

stories.‖ 

Further, the report says that the breadth of the language of the OSA, coupled with the severity of possible 

penalties are an obstacle to the freedom of expression. Moreover, NSA Doval‘s demand for prosecutions 

under the Official Secrets Act was bad news for media, lawyer Prashant Reddy T noted, according to the 

Human Rights Watch report. 

Courtesy: 'The Quint' as extracted from: 

https://www.thequint.com/explainers/what-is-the-indian-official-secrets-act-1923-what-comes-under-its-

ambit-misuse-reform-rti 

 

https://www.thequint.com/explainers/what-is-the-indian-official-secrets-act-1923-what-comes-under-its-ambit-misuse-reform-rti
https://www.thequint.com/explainers/what-is-the-indian-official-secrets-act-1923-what-comes-under-its-ambit-misuse-reform-rti
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Sneak Peek: 

No. of words: 1388 words  

Note: In this article the author has discussed the Trials by Media and its impact on administration of justice. 

This article gains prominence in the view of case of Sudarshan TV, press censorship imposed by Andhra 

Pradesh High Court pertaining to certain matters and many other incident took place in recent time. It is 

suggested to have a fair idea about it. 

 

Article: 16 

Where Does Press Freedom End and Trial by Media Begin? 

 

When the media either frontally or suggestively pronounces on the merits of a matter that is sub judice or 

builds public opinion on guilt or innocence in criminal trials, it enters the province of courts. 

Freedom of speech includes press freedom, as the Supreme Court held in the Express Newspapers case as far 

back as in 1958. 

Though the Indian constitution does not recognise freedom of the press as unambiguously as the US 

constitution, the Supreme Court has read an important status to it, not the least as reflecting the citizens‘ right 

to know. 

Pre-censorship of the written medium is impermissible, and even the visual medium cannot be censored 

beyond what is a reasonable restriction as per Article 19(2) of the constitution and thus incorporated in the 

Cinematograph Act or the Cable TV Networks Act. 

Whether the press or media has crossed its legitimate boundaries is a perennial question. Recently, the Andhra 

Pradesh high court gagged all forms of media including the social media from publishing anything that relates 

to an FIR filed by the Anti-Corruption Bureau (ACB) Guntur. 

Freedom of the press also came into focus before the Supreme Court in a case in which it restrained Sudarshan 

TV from airing its Bindas Bol programme ―UPSC Jihad‖ on the grounds that it sought to vilify a community. 

A clear and present danger to public health, safety or morals, such as falsely crying ―fire‖ in a crowded 

theatre, or incitement to violence in a charged atmosphere, or a deliberate rumour that the village well is 

poisoned is like a spark in a powder keg and may warrant an injunction on an emergent basis. Another class of 

injunctions is in private civil actions for defamation, where it shall be refused if the defendant claims the 

defence of truth. The third class is an injunction given to protect fair trial from unwarranted media comment, 

often called ‗trial by media‘. 

Media freedom reflects the right of citizens to information, further crystalised by the enactment of the Right to 

Information Act in 2005. Access to unadulterated information and many shades of opinion is the essence of 

democracy. 

In Brij Bhushan v the State NCT of Delhi the Supreme Court held that the pre-censorship of a journal was an 

unreasonable restriction on the liberty of the press. 
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In R. Rajagopal v State of Tamil Nadu, the court went on to rule that public officials, public acts and public 

record could not be protected from publication by injunctions except on specific points like the identity of a 

rape victim. 

Having expanded on the right and indeed the duty of the media to inform the citizens, the Supreme Court has 

also repeatedly cautioned against media trials which might hamper the administration of justice. In R.K Anand 

v Registrar, Delhi High Court, it noted with some severity that free speech did not include the right to publish 

just any kind of report concerning a matter before the court or to carry out sting operations on some matter 

concerning a pending trial. 

In Siddhartha Vashisht v State NCT of Delhi, the court made the important distinction between trial by media 

and informative media. The case of Sahara vs SEBI is a review of the case law on the point, and it reinforces 

the line between legitimate comment, and a usurpation that affects the presumption of innocence. 

Is the difference between a legitimate comment and an unwarranted trial by media so vexed a question that it 

must repeatedly find its way to courts of law? 

How then does the danger of a media trial play out, and what manner of restriction could prevent that? 

The essential difference is captured by the terms used in the Sidharth Vashisht judgment, ―informative 

expression‖ and ―trial by media‖. Where the people are informed of news and views, it is a legitimate 

expression that cannot be restrained, however unpalatable it may be to some. 

When, however, the media either frontally or suggestively pronounces on the merits of a controversy at large 

in a court (often called the sub judice rule), it enters the province of courts. In criminal trials, if the media 

declares or builds public opinion on the guilt or innocence, it jeopardises the presumption of innocence, a right 

as important as free speech. Hence it is ―trial‖ by the media, that it is neither competent nor permitted to hold. 

In Mahmood Moosa Tarani better known as the Black Friday case, a film which was publicised as a ―true 

account‘ of the Bombay blasts was injuncted by the Bombay high court from being screened while the trial 

was on. The visual medium has been seen as more potent, and despite their training, judges could not be 

expected to remain immune from public opinion, roused to indignation by a purported exposure of those 

―truly‖ guilty‖. 

In Navin Jindal (2014) a gag order was refused but in Navin Jindal (2015), and Swantantra Kumar a limited 

restraint order was passed. These are examples of the Delhi high court issuing limited restraint orders in order 

to prevent pending proceedings (including investigation) from media assertions on character. But, none of 

these was a universal ban on reporting news, and the orders were issued only after reviewing what was 

published, and limited to specific aspects after hearing the publisher. 

Most recently the Delhi high court on September 22, 2020, in the case of Harper Collins Publishers PVT Ltd v 

Sanchita Gupta @ shilpi and others was dealing with an ex parte injunction passed against a book on Asaram 

Bapu and his co-accused. While recognising the importance of the rights of individuals to reputation, the court 

held that if there is fair discussion, which is based on established facts and which is not ex facie malicious, 

there can be no bar on the discussion or publication. 

Factual reporting of a criminal proceeding and a media trial are not the same. A media ‗trial‘ happens when 

the media starts conducting parallel proceedings, and asserting its view as the correct view, over those 

statutorily entrusted with the task of investigation or adjudication.  Reporting leaked information in ongoing 

investigations. if it prejudices the accused is also undesirable as observed in Romila Thapar v Union of India. 



                               READING SUPPLEMENT LEGAL REASONING – Sept. 2020 

VIDHIGYA - CLAT Tutorials| Indore | online.vidhigya.in | 9039799000 

     63 

 

Simply put, a media trial ensues when the media seeks to appropriate the role of the courts in charging, 

convicting or acquitting the accused. As the Supreme Court said in Sahara v Sebi, that which affects the 

―presumption of innocence‖ must be injuncted, if there is an ongoing adjudication. However, a factual 

reporting is protected even by the Contempt of Courts Act. 

The Criminal Procedure Code, 1973 deals with the investigation and prosecution of criminal offences. 

Broadly speaking, every criminal proceeding will have the following stages: 

Registration of FIR 

investigation 

Filing of charge-sheet or closure report 

Trial 

Conviction or acquittal. 

The Andhra Pradesh high court has interfered at the stage of registration of the FIR by staying the 

investigation at its nascent stage and has gone beyond the relief claimed before it by issuing a total ban on 

publication in any manner in the public domain. It has interfered with the informative role of the media. In 

doing so, the high court acted contrary to the law settled by the Supreme Court. Once the FIR is registered, it 

comes into the public domain and becomes a matter of public record. As we have seen, the Supreme Court has 

held that there can be no objection to a publication which is based upon public records or court records and 

once information is in the public domain there is no right to privacy. 

The law is also fairly well settled that an accused cannot seek to interfere with the manner of investigation or 

the mode of prosecution. The consequence of blanket gag orders in a democratic society are severe and have a 

chilling effect on the freedom of speech. Consequently, staying an investigation even before it starts and 

restraining any factual reporting about it is an excessive measure. 

In conclusion, the courts must evaluate the consequences of a publication and the present and imminent 

danger to a fair trial and if the publication is purely factual in nature and based on public documents, it cannot 

constitute such a threat and consequently, blanket gag orders should not be issued. 

Courtesy: 'The Wire' as extracted from: 

https://thewire.in/media/press-freedom-trial-by-media-supreme-court 

 

 

 

  

https://thewire.in/media/press-freedom-trial-by-media-supreme-court
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Sneak Peek: 

No. of words: 1628 words  

Note: In this article the author critically analyzes the digital gazette notification issued by the Government 

which increased the custom duty to 200% on all goods originating in or exported from Pakistan. The 

implantation of the said notification was challenged in the Punjab and Haryana High Court and subsequently 

it went to Supreme Court. It is very informative text to understand the legal position about the subject. 

 

Article: 17 

Electronic Gazette Will Take Effect Only After It Is Uploaded: Centre Loses Appeal in SC 

 

Law frowns upon determining a day with reference to its fractions, says the Supreme Court. 

It is indeed a rare instance of the Supreme Court, which has been facing severe criticism in recent times for 

uncritically accepting the Centre‘s claims in the cases before it, having ruled decisively against the Centre. 

But the Centre‘s legal setback in the apex court, it would appear, is on a very trivial issue: whether a 

notification could be said to take effect from the fraction of the day when it is precisely uploaded or from the 

beginning of the day. 

The terrorist attack at Pulwama, Jammu and Kashmir, on February 14 last year, led to the then Narendra Modi 

government adopting ostensibly strong measures against Pakistan, to demonstrate its determination to strike 

back against India‘s perceived adversary. While the dramatic  Balakot airstrike helped the then Modi 

government recover from its falling electoral fortunes ahead of the 2019 Lok Sabha elections and return to 

power with a thumping majority in the Lok Sabha, a lesser-known fact was its notification under Section 8A 

of the Customs Tariff Act, 1975 on February 16, 2019. 

The notification introduced a tariff entry by which all goods originating in or exported from Pakistan were 

subjected to an enhanced customs duty of 200% irrespective of the fact that some of the products had hitherto 

been exempt from customs duty. The precise time at which the notification was uploaded on the e-Gazette 

was 20:46:58 hours. 

Before this notification, India and Pakistan, both being SAARC countries, had agreed that duty was to be 

levied on the imports from Pakistan at concessional rates, in those cases where imports were exigible to any 

duty at all. 

Customs authorities at the land customs station at the Attari border sought to enforce the enhanced rate of duty 

on importers who had already presented bills of entry for home consumption before the enhanced rate was 

notified in the e-Gazette. The customs authorities refused to release the goods which were assessed earlier and 

reassessed them by levying revised duty at 200% and IGST at 28%, enhancing the duty from Rs 73,342 to Rs 

8,10,952 in one case. 

Their action led to a challenge before the Punjab and Haryana high court. The consignments of import 

covered a diverse range of goods, ranging from dry dates to cement. 

On August 26 last year, a division bench of the high court allowed a batch of writ petitions. The high court 

held that since the importers, who had imported goods from Pakistan, had presented their bills of entry and 
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completed the process of ―self-assessment‖ before the notification enhancing the rate of duty to 200% was 

issued and uploaded, the enhanced rate of duty was not attracted. 

The high court rejected the Centre‘s contention that the relevant date for determining the rate of duty was the 

date of the presentation of the bill of entry.  As the amended rate of duty came into force on February 16, 

2019, the importers were liable to pay duty on the basis of the amended rate, the Centre had submitted. 

The high court found that the bills of entry were presented on February 16, 2019, before the issuance of 

notification 5/2019. The filling of the bill of entry and the entry of the vehicle were fulfilled before the 

publication of notification 5/2019. The absence of customs‘ clearance had no bearing on the rate applicable; 

the notification 5/2019 having been released after working hours, it would apply from the next day as held in 

the decision of the Supreme Court in Union of India v Param Industries Limited, decided in 2016. More 

important, the high court held that a notification under Section 8A of the Customs Tariff Act, 1975 cannot 

apply retrospectively. 

The high court ordered the Union of India to release goods within seven days on the payment of duty ‗as 

declared and assessed‘ without applying the notification enhancing the rate of duty on goods originating in 

Pakistan. 

The Centre appealed against the high court‘s decision in the Supreme Court. 

A three-judge bench  of the Supreme Court, on Wednesday, agreed with the high court, and dismissed the 

Centre‘s appeal. While Justices D.Y. Chandrachud and Indu Malhotra delivered a joint judgment, Justice 

K.M. Joseph authored a separate but concurring judgment. 

With the change in the manner of publishing gazette notifications from analog to digital, the precise time 

when the gazette is published in the electronic mode assumes significance. Such notifications, akin to the 

exercise of delegated legislative power, cannot operate retrospectively, unless authorised by statute, the 

judgment authored by Justice Chandrachud held. 

In the era of the electronic publication of gazette notifications and electronic filing of bills of entry, the revised 

rate of import duty under the Notification 5/2019 applies to bills of entry presented for home consumption 

after the notification was uploaded in the e-Gazette at 20:46:58 hours on February 16, 2019, Justice 

Chandrachud added. 

A notification issued by the government pursuant to the conferment of statutory power is distinct from an act 

of the legislature; administrative notifications, even when they are issued in pursuance of an enabling statutory 

framework, are subject to the statute, he reasoned. 

In empowering the Central government to exercise power under Section 8A of the Customs Tariff Act, 

parliament has not either expressly or by necessary implication indicated that a notification once issued will 

have force and effect anterior in time. A notification enhancing the rate of duty under Section 8A has 

prospective effect, the bench ruled. 

A rule framed by the delegate of the legislature does not have retrospective effect unless the statutory 

provision under which it is framed allows retrospectively either by the use of specific words to that effect or 

by necessary implication, the bench suggested. 

The bench relied on the following precedents to support its conclusion: 
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In Regional Transport Officer, Chittoor v  Associated Transport Madras (P), Justice V.R. Krishna Iyer held 

that the fact that the rules had been framed in pursuance of a resolution passed by the legislature or that they 

have to be placed on the table of the legislative body would not lead to an inference that the legislature had 

authorised the framing of subordinate legislation with retrospective effect. 

In Federation of Indian Minerals Industries v Union of India, Justice Madan B. Lokur observed that the power 

to frame subordinate legislation is not retrospective unless it is authorised expressly or by necessary 

implication by the parent statute. 

The Centre contended before the Supreme Court that the e-Gazette notification would have effect from the 

expiry of the previous day. Thus though it was issued late in the evening on February 16, 2019, since the 

previous day, February 15, 2019 expired at midnight, the notification must be treated as born and alive from 

the first tick of time past the midnight of February 15, 2019, the Centre argued. 

The Centre relied on Section 15 of the Customs Act, which it claimed does not allude to the time of the day, 

but only refers to the day. Therefore, the Centre argued that the rate in force within the meaning of Section 15 

from the midnight of February 15, 2019 was the rate fixed under the notification in respect of the goods 

governed by the same. 

Justice Joseph, in his separate judgment, rejected this contention after an elaborate survey of the case law on 

the  subject.   He noted that after the notification was issued late in the evening, the system did not accept 

further electronic declaration of Bills of Entry as it was contemplated that such Bills of Entry would attract the 

higher duty. 

The notification, Justice Joseph notes, came late in the evening as a bolt from the blue. He disagreed with the 

Centre‘s view that by virtue of Section 5(3) of the General Clauses Act, the notification must be treated as 

effective from the point of time immediately after mid night on February 15/16 February, 2019. Justice 

Joseph‘s answer is that the notification is neither a Central law, nor a regulation, as mentioned in Section 5(3). 

According to Justice Joseph, the principle which has evolved over a period of time is that the law frowns upon 

determining a day with reference to its fractions. The counsel for the respondents, P.S. Narasimha had 

submitted that the notification would come into operation with reference to the point of time of the day when 

it was issued. 

Distinguishing a law made by parliament and a notification, Justice Joseph reasoned that the former is taken 

as known to the public and mere assent of the president would suffice. Publication in the case of delegated 

legislation before it becomes effective, he suggested, is  based on a rationale. Therefore, he held that the 

notification – a case of delegated legislation – must be treated as having come into force not before its 

publication. The interpretation based on time of publication is in harmony with a view that accords respect for 

vested rights, he reasoned. Completed self-assessments, therefore, cannot be reopened by virtue of the 

notification, he ruled. 

But the question whether the notification could be said to have taken effect from the time it was uploaded, that 

is, 20:46:58 on February 16, 2019 or if fractions of the day are to be excluded, from February 17, 2019 when 

it began, remains unclear. Justice Joseph, while agreeing with the view that fractions of the day should be 

excluded, also seemed to support the view of the other two judges that the notification came into force after its 

publication, that is, uploading. But all the three agree on the point that it could not have applied before 

20:46:58 on February 16, 2019, and therefore, the Centre‘s appeal must fail. 

Courtesy: 'The Wire' as extracted from: 
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https://thewire.in/law/electronic-gazette-will-take-effect-only-after-it-is-uploaded-centre-loses-appeal-in-sc 
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Sneak Peek: 

No. of words: 2164 words  

Note: In this article the author has highlights the importance of Public Interest Litigation in India and how it 

helped to develop the nation. The Author also discussed the historical aspect of the Public interest litigation. 

As a CLAT aspirant, it is suggested to have a fair idea about Public Interest Litigation. 

 

Article: 18 

The Supreme Court's Greatest Gift Is the PIL and It Is Here to Stay, Whatever Critics May Say 

Without PILs, corruption, nepotism and bias in executive actions will remain unchallenged. Courts must 

maintain a constant vigil, otherwise, all rights secured to citizens under our constitution will become 

worthless. 

The Constitution of India promises to secure to all its citizens, justice – social, economic and political; liberty 

of thought, expression, belief, faith and worship; equality of status and opportunity; and to promote among 

them all, fraternity, assuring the dignity of the individual. These are the fundamental goals of our constitution. 

We must always remember that Constitution of India is a gift from We the People of India to ourselves as 

citizens – past, present and the future. 

In its celebrated Kesavananda Bharati judgment, the Supreme Court declared these goals to be the basic 

structure of our constitution. Even while creating the three organs of the state – legislature, executive and 

judiciary – the constitutional framers defined their powers and imposed limitations on them. 

The three organs of the state must together strive continuously to achieve the fundamental objectives. 

To secure to India‘s citizens the benefit of these objectives, the framers drafted the fundamental eights in Part 

III of the constitution and injuncted the state from making ―any law which takes away or abridges the rights 

conferred by this Part‖, declaring emphatically that, ―any law made in contravention of this clause shall to the 

extent of contravention be void‖. 

Law has been defined widely thereunder to include ―Any ordinance, any order, bye-law, rule, regulation, 

notification, custom or usage having the force of law in the territory of India.‖ In clear terms, this is a deeming 

fiction and must receive liberal and purposive interpretation. Even the Supreme Court is bound by this 

mandate. 

Amongst the fundamental rights, equal protection before law, freedom of speech and expression, the right to 

move freely throughout the territory of India and protection of life and personal liberty assume great 

significance. 

Fundamental rights are basic features of the constitution and are sacrosanct. In tune with the fundamental 

objectives, they ensure to every citizen justice, liberty, equality and dignity through fraternity. 

The Constitution of India. 

The framers of the constitution were an amazing group of Indians, amongst the greatest ever to be born, led by 

B.R. Ambedkar who chaired the drafting committee. They deliberated over every Article, every sentence, 

every full stop and comma over a period of two years 11 months and 17 days. 
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Their tireless efforts produced one of the most beautiful documents, a contract amongst the citizens on the one 

hand and between the citizens and the state on the other. 

Ambedkar rejected the initial draft, criticising it as falling seriously short to cater to the needs of new India. 

He believed that rights without remedy are worthless. And so was born Article 32 providing, ―the right to 

move the Supreme Court by appropriate proceedings for the enforcement of rights conferred by this Part.‖ 

The Supreme Court‘s power to issue orders, directions or writs – whichever may be appropriate for 

enforcement of rights conferred by Part III – is also specified thereunder. Equally, Article 226 gave every high 

court the power to issue to any person or authority including any government, directions, orders or writs for 

the enforcement of rights conferred by Part III and for any other purpose. 

To Ambedkar, Article 32 was the ―heart and soul‖ of the constitution. 

The Supreme Court came to the aid of the citizens instantly upon adoption of the constitution. In Romesh 

Thappar (1950), the constitution bench of the Supreme Court defined it‘s role categorically, ―This court is 

thus constituted the protector and guarantor of fundamental rights, and it cannot, consistently with the 

responsibility so laid upon it, refuse to entertain applications seeking protection against infringements of such 

rights…‖. 

The court nipped in the bud the argument of the sceptics that the judiciary was seeking to clash with the 

legislature when in 1952 it re-emphasised in V.G. Row that ―if, then, the courts in this country face up to such 

important and none too easy task, it is not out of any desire to tilt that legislative authority in a crusader‘s 

spirit but in discharge of a duty plainly laid upon them by the constitution…This is especially true as regards 

the ―fundamental rights‖ as to which this court has been assigned the role of sentinel on the qui vive.‖ 

It was further held that, ―We have ventured on these obvious remarks because it appears to have been 

suggested in some quarters that courts in [the] new set up are out to seek clashes with legislatures in the 

country.‖ 

In my view, the recent debate in the media about the role of the Supreme Court, especially in the context of 

public interest litigation (PIL), deserves an equally emphatic renunciation. 

After seven decades, it is perhaps natural that the court may seek to reassert its status, its powers, its duties 

and its limitations. It may declare that it is not seeking any clashes with the executive in the country but is 

doing its duty as a sentinel on the qui vive. 

Those questioning the role of the Supreme Court and the high courts, including the Union law minister and a 

senior lawyer, are seeking to re-write the constitution. Their attempts completely disregard the true nature and 

ambit as also the spirit of the constitution. 

As Ambedkar categorically said, ―While on one hand the constitution seeks to empower the organs of the 

state‖, on the other it seeks ―to limit their authority because if no limitation was imposed upon the authority of 

organs there will be complete tyranny and oppression.‖ 

He feared that in such a situation, ―The legislature may be free to frame any law, the executive may be free to 

take any decision; and the Supreme court may be free to give any interpretation of the law‖, which according 

to him would result in ―utter chaos‖. Balance must be maintained. 

Today, there is little doubt in the minds of right thinking Indians that the balance has decisively tilted in 

favour of the executive. 
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The Supreme Court has expanded the scope of fundamental rights in a meaningful manner and has 

simultaneously expanded the scope of its powers to enforce the same. Thus, was born the PIL, a branch of law 

and jurisprudence which has served the country well in the past four decades. 

In a 1981 decision in S.P. Gupta, a seven-judge constitution bench gave this jurisprudence firm footing when 

justice Bhagwati, speaking for the court, held that: 

 ―where a legal wrong or a legal injury is caused to determinate class of persons or a legal right and such 

person or determinate class of person is by reason of poverty, helplessness or disability or socially or 

economically disadvantaged position, unable to approach the Court for relief, any member of the public can 

maintain an application for an appropriate direction, order or writ in the High Court under Article 226 and in 

case of breach of any fundamental right of such person or determinate class of persons, in this Court under 

Article 32 seeking judicial redress for the legal wrong or injury caused to such person or determinate class of 

persons...‖ 

He said that where persons are really helpless, ―The Supreme Court will not insist on a regular petition to be 

filed and can even respond to a letter by an individual acting pro bono publico.‖ 

He further held that, ―Whenever there is public wrong or public injury caused by omission or act or omission 

of the State or by a public authority which is contrary to the constitution or law, any member acting bona fide 

and having sufficient interest can maintain such action for redressal of such wrong or public injury‖.     

The rationale was provided thus: 

 ―in absence of a machinery to represent public interest generally in courts, it is necessary to liberalise the rule 

of standing in order to provide judicial redress for public injury arising from breach of public duty or other 

violation of the constitution or the law by allowing public minded persona and  organizations to move the 

court and act for a general or group interest even though they may not be directly injured in their own rights.‖       

In stark rebuke to those opposing the new jurisprudence, justice Bhagwati firmly declared that ―it is only by 

liberalising the rule of locus standi that it is possible to effectively police the corridor of power and violations 

of law‖, and prevent, what he called, oppression – be it financial, commercial, corporate or governmental. 

Justices A.C. Gupta, Faizal Ali, V.D. Tulzapurkar, D.A. Desai, R.S. Pathak and E.S. Venkataramiah 

concurred with their own opinions. 

Over the years, the Supreme Court has advisedly and correctly held that it is not bound by technicalities of 

procedure and can make all kinds of orders to protect the basic human rights of citizens in an effective 

manner. 

The Supreme Court has done a great service to the nation in rendering a large number of judgments in 

differing situations to enforce the fundamental rights of citizens, individually or collectively. The width and 

breadth of the writs, orders and directions granted have served public interests beyond imagination. 

Millions and millions of Indians have benefitted by the intervention of the Supreme Court. Besides, millions 

more have benefitted under the orders of high courts across the country exercising jurisdiction in PILs. 

Citizens remain indebted to the Supreme Court and the high courts for all that they have done. At the same 

time, it is not as if the court has always aided the needy. It has failed on many occasions, especially in the 

recent past. 
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A classic example of continuing supervision and control to ensure prevention of damage to the environment 

on account of large scale and indiscriminate mining is the line of innumerable decisions in the case popularly 

called T.N. Godavarman. 

In this group of cases, beginning from December 12, 1996 the Supreme Court not only prohibited all 

commercial activities in forests across the country but has continuously regulated those activities through 

several thousand orders. This began at the instance of senior counsel Harish Salve, who, acting as amicus 

curiae, persuaded the court to issue drastic orders. 

To many, of course, this has been seen as a serious inroad into the executive domain, gravely affecting the 

development of the mining industry and other commercial activities, impairing employment, production, 

exports and industrialisation. To others, the court has protected the public interest by protecting precious 

forests. 

In another matter, Salve also persuaded the Supreme Court to stop the plying of specified diesel vehicles in 

Delhi and called it a great victory after a battle of 12 years. It is therefore unfathomable as to why, having 

taken great advantage of this extraordinary jurisdiction, he would entertain doubts that ―courts are increasingly 

being asked to intrude into the elected executive‘s domain‖. 

Did he also ―clothe [his] point of view in a constitutional garb and seek its enforcement as enforcement of 

pseudo-constitutional rights‖? 

The constitution abhors absolutism and there is no decision of the executive which is unreviewable by the 

courts under the constitutional mechanism. 

In 2007, a constitution bench of nine judges authoritatively declared in I.R. Coelho that ―…it is the duty of 

this court to uphold the constitutional values and enforce constitutional limitations as the ultimate interpreter 

of the constitution.‖ 

The bench invoked the principle of constitutionalism to require ―control over the exercise of governmental 

power to ensure that it does not destroy the democratic principles upon which it is based.‖ 

Judicial review is part of the basic structure of the constitution as well. If this be so, should the Supreme Court 

and the high courts sit as mute spectators while citizens‘ rights and liberties are being abridged or taken away 

by the executive? Certainly not. 

If that happens, nothing will remain of democracy. The very purpose behind the judicial innovation of public 

interest action – which is the constitutional promise of a social and economic transformation to usher in an 

egalitarian social order and a welfare state – will stand defeated. 

Public interest can never be defended without such interventions to prevent the violation of rights of sizeable 

segments of society who, due to poverty, ignorance, social status and economic disadvantage, cannot 

themselves assert those rights. Quite often, they are not even aware of those rights. 

Without PILs, corruption, nepotism and bias in executive actions will remain unchallenged. Courts must 

maintain a constant vigil over the executive and the legislature. Otherwise, all rights secured to citizens under 

our constitution will become worthless. 

The rule of law is the accepted norm for all civilised societies and the courts in India have a duty to enforce 

that rule of law. 
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The Supreme Court must ignore those who are ignorant and who represent the interest of the few and not the 

public interest. As a constitutional court, it must continue to serve the nation and its citizens. 

Courtesy: 'The Wire' as extracted from: 

https://thewire.in/law/supreme-court-pil-constitution-law 

 

  

https://thewire.in/law/supreme-court-pil-constitution-law
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Sneak Peek: 

No. of words: 1479 words  

Note: In this article the author has critically analyzed the Offences of Cheating and Criminal Breach of Trust 

in a case. It will help you to understand the offence related to cheating and Criminal Breach of Trust in detail. 

It will help you to enhance your legal acumen. 

 

Article: 19 

Why the offences of Cheating and Breach of Trust are antithetical to each other 

 

More often than not, we find the offences of Cheating and Criminal Breach of Trust charged together in FIRs 

and criminal complaints. In fact, now, as a course of practice, one adds these two charges together rather 

mechanically, without actually considering the intricacies of each section and their application to the facts of 

the case. 

One fails to acknowledge and realize that both these offences have their own unique application and must not 

co-exist in the same set of facts. Both offences being cognizable and non-bailable in nature, it is the duty of 

the police officer to be more cautious and responsible while registering a case under these provisions. 

In my humble opinion, I believe that both these offences, by their mere definition, are antithetical to each 

other and they must not be charged together. Before we dwell more into the issue of how exactly they are 

antithetical, it is imperative to define these offences and discuss their basic ingredients. 

Criminal Breach of Trust 

The offence is defined under Section 405 IPC as under:- 

 ―405. Criminal breach of trust.—Whoever, being in any manner entrusted with property, or with any 

dominion over property, dishonestly misappropriates or converts to his own use that property, or dishonestly 

uses or disposes of that property in violation of any direction of law prescribing the mode in which such trust 

is to be discharged, or of any legal contract, express or implied, which he has made touching the discharge of 

such trust, or willfully suffers any other person so to do, commits ―criminal breach of trust‖. 

The basic ingredients to constitute an offence of Criminal Breach of Trust are three-fold: 

A person should have been entrusted with property, or entrusted with dominion over property. 

That person should dishonestly misappropriate or convert to their own use that property, or dishonestly use or 

dispose of that property or willfully suffer any other person to do so. 

That such misappropriation, conversion, use or disposal should be in violation of any direction of law 

prescribing the mode in which such trust is to be discharged, or of any legal contract which the person has 

made, touching the discharge of such trust. 

The most essential ingredient, however, is that the accused person shall be voluntarily entrusted with some 

property by the victim. 
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An illustration (b) of Section 405 IPC to demonstrate an offence constituted under it is as under:- 

 (b) A is a warehouse-keeper. Z going on a journey entrusts his furniture to A, under a contract that it shall be 

returned on payment of a stipulated sum for warehouse room. A dishonestly sells the goods. A has committed 

criminal breach of trust. 

Cheating 

Cheating is defined under Section 415 IPC as under:- 

 ―415. Cheating.—Whoever, by deceiving any person, fraudulently or dishonestly induces the person so 

deceived to deliver any property to any person, or to consent that any person shall retain any property, or 

intentionally induces the person so deceived to do or omit to do anything which he would not do or omit if he 

were not so deceived, and which act or omission causes or is likely to cause damage or harm to that person in 

body, mind, reputation or property, is said to ―cheat‖. 

The basic ingredients to constitute an offence of cheating are also three- fold: 

There should be a fraudulent or dishonest inducement of a person by deceiving him. 

 (a) the person so induced should be intentionally induced to deliver any property to any person or to consent 

that any person shall retain any property, or 

 (b) the person so induced should be intentionally induced to do or to omit to do anything which he would not 

do or omit if he were not so deceived. 

In cases covered by (2)(b) above, the act or omission should be one which caused or is likely to cause damage 

or harm to the person induced in body, mind, reputation or property. 

The most essential ingredient here is that there must be a fraudulent or dishonest inducement to the victim. 

An illustration (c) of Section 415 IPC to demonstrate an offence constituted under it is as under:- 

 (c) A, by exhibiting to Z a false sample of an article, intentionally deceives Z into believing that the article 

corresponds with the sample, and thereby, dishonestly induces Z to buy and pay for the article. A cheats. 

It is therefore established that in the first scenario i.e in an offence of Criminal Breach of Trust, the accused 

person comes into possession and has dominion over the property with complete bonafides. He subsequently 

develops dishonest intentions to convert it into his own use in violation of any direction of law prescribing the 

mode in which such trust is to be discharged, or of any legal contract made with the victim. 

In other words, the victim entrusts his property with the accused voluntarily and with free consent, and the 

offence is committed only after the accused person subsequently develops dishonest intentions to convert such 

entrusted property to his own use; and not when the property is so entrusted. 

Whereas to constitute an offence of Cheating, the dishonest intention to induce the victim to part with his 

property must exist from the very inception. The crime is committed not when the victim parts with his 

property or does or omits to do anything, but when the accused person fraudulently induces the victim with 

dishonest intentions to cheat the victim before he could part with such property or do or omit to do anything. It 

is pertinent to note that the property so parted with is on a pretext of such deception by the accused and is not 

made voluntarily and with free consent. 
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In the case of Wolfgang Reim & Ors v. State & Anr, the Delhi High Court categorically held that ―a person 

must not be charged with the offence of cheating and criminal breach of trust simultaneously for the same 

transaction because for the offence of cheating, it is a prerequisite that dishonest intention must exist at the 

inception of any transaction whereas in case of criminal breach of trust, there must exist a relationship 

between the parties whereby one party entrusts another with property as per law, therefore, for commission of 

criminal breach of trust, the dishonest intention comes later, i.e, after obtaining dominion over the property by 

the accused person whereas for commission of cheating, dishonest intention of the accused has to be present at 

the inception of the transaction.‖ (emphasis supplied) 

The Gauhati High Court and the Punjab and Haryana High Court have taken similar views in the cases of 

Mahindra and Mahindra Financial Services Ltd. and Ors v. Delta Classic Pvt. Ltd. and Jalpa Parahad 

Aggarwal vs. State of Haryana and Ors. respectively. However, the Supreme Court is yet to comment on the 

same. 

One might argue that there could be a situation where the victim has voluntarily entrusted his property with 

the accused and later realizes that he was dishonestly induced by him to do so. Can both these offences co-

exist in such a situation? 

The answer to this would be an emphatic NO, because although the victim has entrusted his property 

voluntarily, the same was not done with free consent, as he has been deceived or dishonestly induced to part 

with his property. Hence, in such a situation, the offence constituted would be that of cheating and not of 

criminal breach of trust, as the dishonest intention to cheat existed right at the inception. 

However, if the intention of the accused was bonafide while he was being entrusted with the property and he 

thereafter developed a dishonest intention to convert the property into his own use, it would constitute an 

offence of breach of trust and not cheating. Thus, it is imperative to establish the intention of the accused, and 

moreover, the timing of such intention. 

Hence, if in the facts of a particular case, there is an offence of breach of trust, one must not charge the person 

with an offence of cheating for the same set of facts or vice versa. When a property is so entrusted, the victim 

does it voluntarily and with free consent and the offence is committed only subsequently when the accused 

develops a dishonest intention to convert the entrusted property to his own use. 

Whereas, when an offence of cheating is committed, the intention to cheat exists since the beginning and 

parting of the property by the victim takes place only as a result of such dishonest or fraudulent inducement 

thereof. In no set of facts can a situation arise to satisfy the ingredients of both the offences simultaneously. 

Therefore, the offences of Cheating and Breach of Trust must not co-exist in the same set of facts and are 

antithetical to each other. 

Courtesy: 'Bar and Bench' as extracted from: 

https://www.barandbench.com/columns/cheating-and-breach-of-trust-are-antithetical-to-each-other 

 

  

https://www.barandbench.com/columns/cheating-and-breach-of-trust-are-antithetical-to-each-other
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Sneak Peek: 

No. of words: 3324 words  

Note: In this article the author has discussed the landmark judgements delivered by the National Company 

Law Appellate Tribunal and to offer a brief summary of the same. As a CLAT aspirant, you did not need to 

mug up the facts of the case but just to have a fair idea about it. 

 

Article: 20 

NCLAT at a Glance: August 2020 

 

The National Company Law Appellate Tribunal is the Apex Tribunal in the country dealing with all aspects of 

Corporate law. The judgments pronounced by the Appellate Tribunal in the areas of Insolvency, Competition 

and Company law regulate all elements of a company‘s functioning in India; from its registration to its 

functioning, and operation to its interaction with the market and various stakeholders, to its insolvency and 

potential resuscitation. 

The judgments of the National Company Appellate Tribunal (NCLAT) have been demarcated into those 

dealing with the provisions of the Insolvency and Bankruptcy Code, 2016 (Code), and that of the Companies 

Act, 2013 (Companies Act). The judgments dealing with the Code have been further categorized and dealt 

with in the following three stages i.e. Pre-admission stage, Corporate Insolvency Resolution Process (CIRP) 

stage and the Liquidation stage. 

I. INSOLVENCY AND BANKRUPTCY CODE, 2016 

A. PRE-ADMISSION STAGE 

The NCLAT in Jagdish Prasad Sarda vs. Allahabad Bank, rejected the contention of the financial creditor that 

the period of limitation with regard to the financial debt would be extended from the date of part payment of 

the debt in terms of Section 19 of the Limitation Act, 1963. The NCLAT reiterated that the period of 

limitation would start running from the date the debt was declared as a Non-Performing Asset and would 

come to an end, three years from such date. 

The NCLAT in Park Energy Pvt. Ltd. vs. Syndicate Bank & Ors., held that even though a financial debt may 

be due and payable, unless the Corporate Debtor has defaulted with regard to the debt, it would not be 

justifiable to initiate CIRP against the Corporate Debtor. The NCLAT further held that the onus of proof of 

default on the part of Corporate Debtor lies on the financial creditor and the financial creditor must 

demonstrate that default has occurred on account of failure on the part of the Corporate Debtor to discharge its 

liability. In the instant case, Corporate Debtor had been subjected to restructuring of credit facilities as well as 

an inter-creditor agreement and a True Retention Agreement account (‗TRA‘). In terms of the aforesaid 

agreements, the Corporate Debtor‘s deposit would go to the TRA account and before the Corporate Debtor 

could repay back the financial debt to its various lenders, it had to seek the approval of the Lead Bank i.e. 

Punjab National Bank. The Lead Bank had insisted that the financial creditor would have to issue a Letter of 

Credit (‗LoC‘) before it would permit the release of payment by the Corporate Debtor, but the financial 

creditor refused to issue such a LoC. In light of the aforesaid facts, NCLAT held that the Corporate Debtor 
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had fulfilled its obligation by placing its entire collection in the TRA account and the failure to release the 

funds to the financial creditor was not attributable to the Corporate Debtor but was a result of the agreement 

between the creditors. Thereby, the NCLAT set aside the initiation of the CIRP against the Corporate Debtor. 

The NCLAT in Indison Agro Foods Ltd vs. Registrar & Anr., disposed of an appeal with a request to the 

President, National Company Law Tribunal (‗NCLT‘), to constitute a bench consisting of both a judicial as 

well as a technical member to decide the matter instead of a bench comprising solely of a single judicial 

member, in conformity with and in compliance with the order passed by Supreme Court in the Writ Petition 

No. 722 of 2019 dated 20th June, 2019 wherein the Supreme Court in a similar matter had directed the matter 

to be heard by a Bench comprising of a Judicial Member and a Technical Member. 

The NCLAT in Vipul Ltd. vs. Solitaire Buildmart Pvt. Ltd., reiterated that that a Joint Venture Project of 

development of a township wherein the costs and profits are to be shared by both the parties, if they are a 

corporate then they should be jointly treated as one for the purpose of initiation of CIRP. It was further 

observed that the Joint Development Agreement entered into between the parties, is a contract of reciprocal 

rights and obligations and both parties are admittedly ‗Joint Development Partners‘, who entered into a 

consortium of sorts for developing an Integrated Township and for any breach of terms of contract, 

application under Section 7 of the Code is not maintainable as the amount cannot be construed as a ‗Financial 

Debt‘ as defined under Section 5(8) of the Code. 

The NCLAT in Sushil Ansal vs. Ashok Tripathi & Ors., refused to allow a withdrawal application filed by the 

parties to an appeal on the basis of a settlement arrived at prior to the constitution of the Committee of 

Creditors (‗COC‘). The NCLAT had refused to set aside the CIRP of the Corporate Debtor which was a real 

estate company on the basis of the aforesaid settlement agreement as several claims had been received by the 

Interim Resolution Professional (‗IRP‘) and the NCLAT held that allowing of withdrawal of application on 

the basis of such a settlement which was not all-encompassing and being detrimental to the interests of other 

creditors including the allottees numbering around 300 would not be in consonance with the object of the 

Code and the purpose of invoking of Rule 11 of the NCLAT Rules. The NCLAT observed that in a case 

where interests of the majority of stakeholders are in serious jeopardy, it would be inappropriate to allow 

settlement with only two creditors which may amount to perpetrating of injustice and such an exercise of 

inherent powers in such cases would be a travesty of justice. However, ultimately the NCLAT set aside the 

CIRP of the Corporate Debtor on the ground that the application under Section 7 of the Code for initiation of 

CIRP was not filed by the financial creditors. The NCLAT held that once the real estate allottees have 

obtained a recovery certificate from the Real Estate Regulatory Authority (‗RERA‘) for the dues paid by them 

to the developer, they cannot claim to be an allottee so as to fall in the definition of ‗Financial Creditors‘ 

under the Code since realization of the amount due under the Recovery Certificate tantamount to recovery 

effected under a money decree though the mode of execution may be slightly different. It was further held that 

though a decree holder falls under the category of a creditor, such a creditor would not be included in the 

definition of a ‗Financial Creditor‘ and would not be entitled to file an application under Section 7 of the 

Code. 

The NCLAT in Invent Assets Securitization and Reconstruction Pvt. Ltd. vs. Xylon Electrotechnic Pvt. Ltd., 
reiterated that the period of limitation for filing of an application under Section 7 of the Code would not be 
extended due to any proceedings by the creditor before the Debts Recovery Tribunal as long as the aforesaid 
forum could not be said to be a wrong forum and the initiation of such proceedings would also not lead to a 
continuing cause of action. The NCLAT also reiterated that the acknowledgement of liability by the Corporate 
Debtor in its balance sheet would not amount to an acknowledgement which would extend the period of 
limitation. 

The NCLAT in Smt. Andal Bonumalla vs. Tomato Trading LLP & Ors., while rejecting the contention of the 

operational creditor that non-refund of the advance amount paid to the supplier would constitute an 
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operational debt upon non-supply of the agreed-upon goods, reiterated that an advance payment paid to the 

supplier of goods or services does not come within the definition of an operational debt nor would the person 

paying the advance fall under the category of an ‗Operational Creditor‘ as defined in the Code. 

The NCLAT in Gaurang Nipinbhai Nagarsheth vs. POSCO – India Pune Processing Centre Pvt. Ltd., held that 

an objection to the operational creditor adjusting payments received by it, towards interest instead of the 

principal amount due would not be a dispute in terms of the Code in light of the legal principle that a creditor 

can adjust any payments made by the debtor, firstly, towards interest if no agreement to the contrary exists or 

if the provisions of Section 59 of the Contract Act, 1872, are not attracted i.e. the debtor while making the 

payment does not intimate that the payment is being made towards the principal amount or towards the 

interest. The NCLAT observed that such an objection was a patently feeble legal argument, does not require 

any investigation and was not supported by any evidence. 

B. CORPORATE INSOLVENCY RESOLUTION PROCESS STAGE 

The NCLAT in Shaji Purushothaman vs. S Rajendran RP of Empee Distilleries Ltd., dealt with the challenge 

by the promoters of the Corporate Debtor to the rejection of a settlement plan and adoption of a resolution 

plan by the COC. In terms of limitation, it was held that the period of limitation for filing a copy would only 

start from the date that the certified copy of the impugned judgement was supplied to the Appellant. The 

NCLAT further reiterated that the commercial wisdom of the COC regarding the viability and feasibility of 

the resolution plan is final and the NCLAT cannot substitute its view for the commercial wisdom of the COC. 

The NCLAT then went on to analyse the reasons behind the rejection of the resolution plan by the COC and 

held that the rejection was based on the deficiencies in the settlement plan such as the inability of the 

promoters to satisfy the COC qua generation of funds / mobilization of resources and specific and clear cut 

debt / claim satisfaction mechanism as well as ambiguity in regard to generation / raising of funds for 

translating the settlement plan into action and with regard to specific schedule of payment to various 

stakeholders. Thereby, the NCLAT held that no exceptional reasons existed for the NCLAT to review the 

decision of the COC and rejected the appeal by the promoters. 

The NCLAT in Alchemist Asset Reconstruction Company Ltd. vs. Manoj Garg Resolution Professional Sunar 

Jewels Pvt. Ltd. & Anr., while dismissing the challenge to the rejection of the claim for penal interest by an 

assignee of a debt owed by the Corporate Debtor undergoing CIRP, held that the penal interest at 3% was 

leviable on excess drawing / temporary overdraft limit before assignment of debt to the Appellant / Assignee 

and charging of such penal interest against the Corporate Debtor after the assignment of debt would be a 

component of debt not covered by the assignment and that such a debt is not a crystallized debt in the hands of 

the Appellant / Assignee. 

The NCLAT in Vistra ITCL India Ltd. & Ors. vs. Dinkar Venkatasubramanian & Ors., held that the creation 

of pledge of shares by the Corporate Debtor does not tantamount to a guarantee or indemnity. The NCLAT 

held that in the instant case, the creation of pledge of shares by the Corporate Debtor was with regard to the 

money lent to other parties and not the Appellants who are claiming to be the financial creditors of the 

Corporate Debtor undergoing the CIRP. The Appellants having not advanced any money to the Corporate 

Debtor,a financial debt would not be coming within the purview of financial creditor of the Corporate Debtor. 

The NCLAT further held that debt along with interest disbursed against time value of money constitute the 

basic ingredients of the financial debt as defined in the Code and since the same is lacking as regards any 

transaction between the Appellant and the Corporate Debtor, pledge of shares would not fall within the 

concept of guarantee and indemnity so as to bring it within the meaning of financial debt. 
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The NCLAT in Shree Sidhivinayak Cotspin Private Ltd. & Anr. vs. Resolution Professional of Maruti Cotex 

Ltd. & Anr., reiterated that a successful resolution applicant cannot suddenly be faced with undecided claims 

after the resolution plan submitted by the resolution applicant has been accepted. All claims must be submitted 

to and decided by the Resolution Professional (‗RP‘), so that a prospective resolution applicant knows exactly, 

what has to be paid, so that it may then take over and run the business of the Corporate Debtor. 

The NCLAT in Kanakabha Ray vs. Narayan Chandra Saha & Ors., upheld the Order of the NCLT removing 

the IRP as the IRP had been working for 34 years with one of the financial creditor banks. The NCLAT 

observed that the IRP may not presently be an employee of the financial creditor but the element of loyalty 

accruing due to past rendering of services could not be ignored, particularly in light of the fact that the IRP 

had by their actions deviated from the normal procedure and had admitted that the deviation was a mistake on 

their part. The NCLAT held that considering the aforesaid, no exception could be taken to the NCLT for 

removing the IRP independent of the opinion of the COC. 

The NCLAT in Kotak Investment Advisors Ltd. vs. Krishna Chamadia (Resolution Professional in the matter 

of Ricoh India Ltd.) & Ors., held that while the COC had the right to approve or reject a resolution plan based 

on its commercial wisdom but the same would not mean that the RP was entitled to adopt a procedure in the 

conduct of CIRP which is, ab-initio illegal, arbitrary and against the principles of natural justice. In the instant 

case, the RP accepted the Expression of Interest from the successful resolution applicant after the expiry of the 

deadline for the submission of the same. Furthermore, the data room of the Corporate Debtor was made 

available to the successful resolution applicant exclusively while the other resolution applicants were barred 

from accessing the data room for the submission of the resolution plans after the cut-off date. The NCLAT 

held that while the COC has the power to extend the deadline for submission of the Expression of Interest but 

the same could only be done by following the due procedure under the law. The NCLAT observed that even 

though in the past when the deadline for submitting the Expression of Interest had been extended, fresh 

notices had been published to inform all the prospective resolution applicants. However, when the resolution 

plan submitted by the successful resolution applicant was accepted beyond the deadline, no fresh notice was 

issued as contemplated under the law. The NCLAT observed that the RP had failed to give any proper 

justification for such lapse. Thereby, the NCLAT held that this would be a case wherein there has been 

material irregularity in exercise of the powers by the RP during the CIRP and would thus, be a fit case for 

judicial intervention. Furthermore, the NCLAT observed that the impugned order had been passed by a 

division bench of the NCLT comprising of a judicial as well as the technical member. However, the NCLAT 

found that only the judicial member had heard the arguments of the Appellant regarding the challenges made 

to the successful resolution plan, but the impugned order was passed by the division bench as the bench had 

been reconstituted. The NCLAT took notice of the fact that the technical member had not heard the arguments 

with regard to the challenges made to the successful resolution plan by the Appellant but despite the aforesaid, 

the order rejecting the challenges made to the successful resolution plan by the appellant had been passed by 

the division bench which included the technical member. The NCLAT held that such a course was against the 

principles of natural justice as well as Rule 150(2) of the NCLT Rules, 2016. The NCLAT accordingly, set 

aside the order approving the resolution plan. It is also pertinent to note that the NCLAT observed that 

Regulation 36A(6) of the Insolvency and Bankruptcy Board of India (Insolvency Resolution Process for 

Corporate Persons) Regulations, 2016 which prohibits a resolution plan, received after the last date, from 

being considered would be applicable prospectively and not retrospectively and shall apply to CIRP 

commencing on or after 04th July 2018 in terms of the notification No. IBBI/2018- 19/GN/REG031. 

C. LIQUIDATION STAGE 

The NCLAT in Edelweiss Asset Reconstruction Co. Ltd. vs. Shri Shyam Sundar Rathi & Anr., set aside the 

order of the NCLT directing the RP to produce details of assets of the Corporate Debtor along with the 
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valuation report by two valuers within four weeks. The NCLAT observed that the application under Section 

33 of the Code had been filed for liquidation of the Corporate Debtor in terms of the unanimous resolution and 

the recommendation of the COC in this regard was pending. The NCLAT also noted that that the Corporate 

Debtor was not a going concern and there being no resolution plan, the COC had unanimously recommended 

for liquidation. The NCLAT finally held that once the application under Section 33 of the Code was moved 

before the NCLT, in the given circumstances, it was left with no option but to order the liquidation of the 

Corporate Debtor and collection of material in regard to the assets of the Corporate Debtor and valuation 

reports etc. was not germane to the disposal of the application under Section 33 of Code. 

The NCLAT in Bharat Heavy Electricals Ltd. vs. Anil Goel, Liquidator of Visa Power Ltd. & Anr., set aside 

an auction conducted during the liquidation process on several grounds inter alia improper valuation reports, 

failure of the liquidator to prescribe pre-bid qualifications, discrepancy in the reserve price, discrepancy with 

regard to the actual quantity of items sold, the irregular conduct of the liquidator, lack of control of the 

liquidator over the site where the assets were located etc. It was also found that the successful auction 

purchaser had been engaging in various illegal and criminal acts inter alia taking away of goods at the site 

which were not sold to the successful auction purchaser, intimidation of the security guards etc. Furthermore, 

the NCLAT had the occasion to decide whether a security interest would be created by an operation of the 

statute. The Appellant / Operational Creditor had alleged that security interest over the assets lying at the site 

had been created in favour of the Appellant / Operational Creditor by virtue of the operation of law even 

though there was no contract creating a security interest. The NCLAT while considering the provisions of the 

Sale of Goods Act, 1930 and the Transfer of Property Act, 1882, held that the provisions as well as the 

principles underlying the said provisions could be utilized subject to specific creation or provision of security 

interest by the parties and, if the benefit of lien / charge, etc. is to be taken, the same should be a conscious 

creation i.e. a contractual arrangement / transaction between the Corporate Debtor and the person claiming 

lien / charge. 

The NCLAT in Sunil S. Kakkad vs. Atrium Infocomm Pvt. Ltd. & Anr., held that the decision of COC to 

liquidate the Corporate Debtor without taking any steps for resolution of the Corporate Debtor or taking steps 

to invite Expression of Interest, is permitted under explanation to sub-clause (2) of Section 33 of the Code and 

the same being a decision based upon commercial wisdom, is non-justiciable. 

II. COMPANIES ACT, 2013 

The NCLAT in K.V. Brahmaji Rao. vs. Union of India, Ministry of Corporate Affairs, set aside the Order of 

the NCLT allowing impleadment of the Appellants in the Company Petition filed against the Nirav Modi 

Group and Gitanjali Group of Companies as well as attachment of their assets on the ground that the person 

who may be the head of some other organizations cannot be roped in and his or her assets cannot be attached 

while exercising the powers under Sections 337 & 339 of the Companies Act. The NCLAT observed that the 

Appellants did not belong to or work for the Nirav Modi Group or the Gitanjali Group of Companies and 

thereby, the impugned order could not be sustained. 

Courtesy: 'Bar and Bench' as extracted from: 

https://www.barandbench.com/columns/nclat-at-a-glance-august-2020 
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Sneak Peek: 

No. of words: 1532 words  

Note: In this article the author discussed the validity of hybrid and split arbitration agreements and the 

consequences/foreseeable issues of such agreements. It is very informative text to understand the legal 

position about the subject. 

 

Article: 21 

Validity of split or hybrid arbitration agreement used by banks and financial institutions: Two possible 

views and foreseeable issues 

 

Prior to the year 2008, in case a borrower defaulted on the payment of a loan, banks and financial institutions, 

after declaring the account as being a Non-Performing Asset (NPA), had the right under the Securitization and 

Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002 (SARFAESI Act) to take 

over the assets of the borrower. 

Besides this, the banks and financial institutions (subject to registration under the SARFAESI Act) could 

apply to the Debts Recovery Tribunal for a recovery certificate. This process naturally took significant time. 

After the sub-prime crisis, however, speedy recovery of debts became the prime concern of banks and 

financial institutions world over. To this end, they incorporated split or hybrid arbitration agreements in their 

facility agreements. This gave an additional option to the banks and financial institutions to pursue arbitration. 

What is a split or hybrid arbitration agreement? 

 ―Split‖ or ―hybrid‖ arbitration agreements allow one or both parties the right to elect either litigation (by way 

of civil suits) or arbitration once the dispute has arisen. The ostensible reason behind this kind of arbitration 

agreement is to allow parties flexibility, privacy, neutrality, speed of adjudication, confidentiality and perhaps 

better quality of judgments, according to some experts. 

Split arbitration agreements are of two types: ―sole option,‖ where one party has the right of election, and 

―mutual option,‖ where both parties have the right of election. 

A typical split or hybrid arbitration agreement 

For a better understanding, a typical split or hybrid arbitration agreement is set out hereunder, with the 

bracketed portion relating to parts of a mutual option split arbitration agreement: 

 ―The Lender (Either Party) may, at its option, choose to settle any disputes which may arise out of or in 

connection with this Agreement shall be referred to binding arbitration in accordance with the Arbitration and 

Conciliation Act, 1996. The arbitration shall be held at XYZ and such arbitration shall be conducted in 

English. The Parties hereto agree that the decision of the sole arbitrator shall be final and binding. The Parties 

hereby agree that the cost of the arbitration proceeding shall be borne by the parties in accordance with the 

directions of the arbitrator. The Lender (either party) may in addition bring action under the Securitization Act 

or the Recovery of Debts due to Bank and Financial Institutions Act (―DRT Act‖), or any other special 

legislation or any civil remedy, as may be available to it.‖ 
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Views which could be taken 

Since the Indian courts have not specifically adjudicated on this issue, the above arbitration agreement is 

susceptible to two views, which are discussed hereunder: 

View I: The arbitration agreement is not enforceable 

It could be argued that these hybrid or split arbitration agreements are pathological clauses as, at the time of 

signing the arbitration agreement, it gave the option to either party or a sole party to, ―in its discretion‖, trigger 

the arbitration agreement or pursue litigation. Thus, since the words used in the arbitration agreement are ―The 

Lender (either party) may‖, it does not reflect the absolute intention of the parties to adjudicate disputes by 

way of arbitration alone, especially at the time of signing the arbitration agreement. 

Thus, the principle of interpretation in good faith could be applied, i.e. the parties' intention at the time of 

signing the agreement, to state that the absolute intention of the parties was not to solely arbitrate. Reliance to 

that effect may be placed on the interpretation of the Supreme Court to arbitration agreements where the word 

―may‖ used in the arbitration agreements was interpreted to mean that the agreement was not enforceable as it 

presupposed a subsequent agreement in future. It may be worthy to mention that this interpretation of the 

Supreme Court did not relate to hybrid or split arbitration agreements. 

That apart, it could be argued that besides lacking the basic ingredient of mutuality, on account of the 

arbitration agreement being uncertain, as it causes hopeless confusion by giving an option to the parties to 

either pursue litigation or arbitration, the arbitration agreement is not enforceable. 

As a consequence of the above, it is open to argue that in case of doubt, the principle of contra proferentem 

applies and the arbitration agreement cannot be given meaning to or be made enforceable. 

This is also the position taken by the courts in France, which have not enforced such an arbitration agreement. 

In view of such a position of law, the parties are and could be relegated to adjudication of disputes by civil 

courts alone. 

View II: Such an arbitration agreement is valid and enforceable 

The principle of interpretation in good faith states that the intention of the parties at the time of execution of 

the agreement ought to be seen. The test is whether the parties desired that their disputes, if at all, were to be 

addressed by an arbitral tribunal or by a civil court. Applying the principles, it may be argued that the 

borrower, in the case of a sole option hybrid arbitration agreement, essentially agreed to reference of disputes 

to arbitration and hence, on the lender exercising its option under the arbitration agreement, the parties ought 

to be relegated to arbitration. It could thus be said that the exercise of the option is only an administrative act 

and does not affect the validity of the arbitration agreement itself. 

It may be argued that the use of the words ―shall‖ be referred to arbitration is also significant, as it shows that 

the intention of the parties was to arbitrate. Thus, it could be argued that if only the intention of the parties is 

seen, there is absolutely no ambiguity that the parties are to adjudicate their disputes through arbitration. The 

intention of the parties obviously ought to assume primacy. 

As far as the issue of confusion between litigation and/or arbitration is concerned, it could be argued that once 

the lender (in case of a sole option hybrid arbitration agreement) or the parties (in case of a mutual option 

hybrid arbitration agreement) exercise the option of adjudication of disputes by arbitration, there would exist 

no confusion whatsoever. 
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There is another way of looking at it. As per the principle of effective interpretation, where a clause can be 

interpreted in two different ways, the interpretation enabling the clause to be effective should be adopted in 

preference to that which prevents the clause from being effective. Various Tribunals have taken this to be the 

―universally recognised rule of interpretation‖. 

It could therefore be argued that the presumption always lies in favour of the validity of the arbitration 

agreement and the choice of the parties rather than against it.[See ICC Award No. 1434 (1975), ICC Award 

No. 3380 (1980), Italian enterprise v. Syrian Enterprise (1981) 108 J.D.I. 927]. If this principle is followed, 

assuming there is any doubt whatsoever, arbitration is the only course to be followed. 

It could also be argued that Singapore and the United Kingdom have adjudicated this issue and upheld the 

validity of a hybrid arbitration agreement and consequently enforced it. 

Problematic areas in case of a sole option hybrid arbitration agreement 

Either interpretation brings to the fore multiple issues. Some of the major foreseeable problem are: 

 (a) Where the lender does not exercise its option to arbitrate immediately and the borrower approaches a civil 

court (in case of an unregistered FI) or a debts recovery tribunal (registered bank or financial institution), 

whether an application under Section 8 of the Arbitration and Conciliation Act, 1996 could be filed by the 

lender by exercising its rights subsequently for referral to arbitration? 

 (b) Whether a subsequent exercise of right to arbitrate by the lender is permissible in law? 

 (c) Where the borrower has approached the civil courts/debt recovery tribunal, whether it becomes incumbent 

on the civil court/ debt recovery tribunal to mandatorily refer the parties to arbitration and direct the Borrower 

to file an application under Section 17 of the Arbitration and Conciliation Act for interim relief? 

 (d) Where rights have been exercised by the borrower before the civil courts/debt recovery tribunal prior in 

time, is it open to the civil court/debt recovery tribunal to not enforce the arbitration agreement, assuming it is 

enforceable in the first instance? 

 (e) Can it be argued that by bringing a suit before the civil courts/debt recovery tribunal, prior to the lender 

enforcing the arbitration agreement, the borrower has accrued rights and cannot be referred to arbitration? 

These issues remain unanswered presently by the courts. However, if that be the case, the borrower, in a sole 

option hybrid arbitration agreement, could essentially never avail its remedies and the lender would always be 

in a position to defeat any remedies that the borrower may have, if it so desires. 

While it may be argued that considering the present exposure of the banks (looking at the scenario at hand), 

the rights of the borrowers are required to be fettered considerably, one should not forget that the legislative 

intent was not to restrict the rights of a borrower, but to allow it a fair and reasonable adjudication by the 

respective courts. 

Courtesy: 'Bar and Bench' as extracted from: 

https://www.barandbench.com/columns/validity-of-split-or-hybrid-arbitration-agreement-used-by-banks-and-

financial-institutions-two-possible-views-and-foreseeable-issues
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HNLU, Raipur

Nitin Toppo
KV, Navrojabad

HNLU, Raipur

Nehil Bhatnagar
Bhawan’s Prominent School, Indore

HNLU, Raipur

Parv Pancholi
St. Paul School, Indore
NLUO, Cuttack

Akshat Sharma
Christu Jyoti School, Ujjain

HNLU, Raipur

Sarisha Verma
The Shishukunj Int. Indore

NLIU, Bhopal

Sanskrati Jain
Shree Balaji Academy, Kannod

DNLU, Jabalpur

Mahek Shah
The Shishukunj Int., Indore

NLU, Sonepat

Stuti Gupta
Shri Cloth Market School, Indore

NLU, Sonepat

Janvi Patidar
Shri Kanwartara, Mandleshwar
MNLU, Aurangabad

Akash Mishra
Deep Jyoti School, Rewa

MNLU, Aurangabad

Animesh Gupta
St. Mary School, Ujjain

DSNLU, Visakhapatnam

Vedant Gupte
St Paul School, Indore
DNLU, Jabalpur

Yashika Soni
KV, Indore

DNLU, Jabalpur

Yashika Gupta
St Norbert School, Indore
DNLU, Jabalpur

Khushi Chaila
Adarsh Boudhik School, Indore

DNLU, Jabalpur
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St. Paul H.S. School, Indore

All are genuine classroom students from our only centre in India at Indore
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