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Sneak Peek: 

No. of words: 956 words  

Note: In this article, the author has critically examined the 15
th
 Finance Commission report and its repercussion on the 

Fiscal relationships in India. The author while examining the said interim report also highlighted the importance of the 

Finance Commission and suggests that recommendation of State Finance Commission should be taken seriously. 

 

Article: 1  

The 15th Finance Commission‟s final report could be a game changer for cities 

The Fifteenth Finance Commission of India (XV FC) could fundamentally transform the financial governance of 

India‘s municipalities, if its interim report is anything to go by. Finance Commissions generally submit their reports 

for a five-year duration. The XV FC, however, was given an extension of a year due to uncertainties in key macro 

areas (new monetary policy framework, GST, bankruptcy code, demonetisation, etc.). Its interim report for FY 2020-

21 was, therefore, tabled in Parliament along with Budget 2020-21 and their final report for FY 2021-22 to FY 2025-

26 is expected to be tabled along with the forthcoming Budget 2021-22. 

Building on the track record of previous finance commissions, the XV FC Commission has significantly raised the bar 

on financial governance of India‘s municipalities in the interim report in at least four specific ways. If the final report 

furthers or even maintains these four specific agendas, it could be a watershed moment in the otherwise stolid journey 

of financial governance reforms of India‘s municipalities. 

First, the XV FC in its interim report has tried to significantly increase the overall outlay for municipalities. It has set 

aside Rs 29,000 crore for FY 2020-21 and indicated the intent to raise the share of municipalities in the total grants‘ of 

local bodies (including panchayats) gradually over the medium term, from the existing 30 per cent to 40 per cent. This 

could result in the outlay over five years being in the range of Rs 1,50,000-Rs 2,00,000 crore compared to Rs 87,000 

crore during the XIV FC period. 

Second, two very important entry conditions have been set for any municipality (there are approximately 4,500 of 

them) in India to receive FC grants: Publication of audited annual accounts and notification of floor rates for property 

tax. These two entry conditions lay strong foundations for financial accountability of municipalities and own revenue 

enhancement respectively. There are other reforms, too, that are underway on these fronts. The Atmanirbhar Bharat 

Abhiyan links 

Rs 50,000 crore of additional borrowing limits for states to reforms in property taxes and user charges for water and 

sanitation. There is also a thrust on municipal bonds and municipal finance reform conditions under AMRUT. The last 

year-and-a-half, therefore, may have witnessed the strongest push in recent times for transformed financial governance 

in our municipalities. 

Third, the XV FC has adopted a nuanced approach of distinguishing between million-plus urban agglomerations, and 

other cities. This is well-founded, based on the pattern of urbanisation in India, where 53 million-plus urban 

agglomerations comprising 250-plus municipalities account for approximately 44 per cent of the total urban 

population. The remaining 4,250-plus municipalities comprise 56 per cent of the total urban population, of which 

approximately 350-plus one lakh-plus municipalities comprise 23 per cent of the total urban population, leaving a 

―long tail‖ of approximately 3,900 municipalities with 33 per cent of the total urban population. The XV FC has now 

provided for 100 per cent outcome-based funding of approximately Rs 9,000 crore to 50 million-plus urban 

agglomerations (excluding Union Territories) with specific emphasis on air quality, water supply and sanitation and 

basic grants to the rest of the cities, with 50 per cent of the end-use tied to water supply and sanitation. For the first 
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time, there is also an acknowledgement of the metropolitan area as a unified theatre of action to solve complex 

challenges of air quality, water and sanitation, with implicit emphasis on inter-agency coordination. 

Last, with an emphatic recommendation for a common digital platform for municipal accounts, a consolidated view of 

municipal finances and sectoral outlays at the state level, and digital footprint of individual transactions at source, the 

FC has delightfully broken new ground and demonstrated farsightedness. 

These four aspects of the interim report reflect an ambition to bring to logical culmination municipal finance reforms 

which have progressed at a glacial pace over the past two decades. Needless to say, the foundation for some of these 

were laid by previous finance commissions, particularly the thirteenth and fourteenth. 

Even as we hope that the final report of the XV FC retains these four aspects, we cannot but underline that the ultimate 

responsibility for municipal finance reforms remains with state governments. Constitutional bodies such as the finance 

commission cannot be seen as principal actors in driving transformational change in our cities. They can, at best, 

prepare the ground and provide incentives and disincentives. 

Given the state of disempowerment of our municipalities, we need our municipal legislation to reflect progressive and 

enabling financial governance of our cities through five reform agendas of fiscal decentralisation (including 

strengthening state finance commissions), revenue optimisation (to enhance own revenues), fiscal responsibility and 

budget management (to accelerate municipal borrowings), institutional capacities (towards an adequately skilled 

workforce) and transparency and citizen participation (for democratic accountability at the neighbourhood level). The 

first step needs to be predictable fiscal transfers from state governments to municipalities (and other civic agencies 

such as transport corporations and water supply agencies) on a formula-based approach (as against the present practice 

of ad hoc, discretionary grants). 

The complex political economy around devolution of funds from state governments to municipalities should further 

strengthen rather than deter the advocacy for it. State finance commissions would need to emulate the XV FC and its 

predecessors, and emerge as credible institutions. State governments need to ensure that state finance commissions are 

constituted on time, resourced right, and their recommendations taken seriously. 

Courtesy: 'Indian Express' as extracted from: 

https://indianexpress.com/article/opinion/columns/union-budget-2021-15th-finance-commissions-final-report-

7169195/ 

 

  

https://indianexpress.com/article/opinion/columns/union-budget-2021-15th-finance-commissions-final-report-7169195/
https://indianexpress.com/article/opinion/columns/union-budget-2021-15th-finance-commissions-final-report-7169195/
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Sneak Peek: 

No. of words: 986 words  

Note: It is furtherance of your last article. In this article, the author has critically analyzed the report of Finance 

Commission. As a CLAT aspirant, you did not need to mug up the facts but just to have a fair idea about it. 

 

Article: 2 

New demands were placed on 15th Finance Commission. In difficult times, it rose to the challenge 

It would be interesting to see the impact of these overarching and revolutionary recommendations in the times ahead. 

It was in the year 1952 that the First Finance Commission was constituted under the chairmanship of KC Neogy for 

the period 1952-57. The latest in this chain is the Fifteenth Finance Commission, which has performed the daunting 

and challenging task of submitting its report in COVID times. This is also the first ever Commission to have given 

recommendations spanning a period of six years, that is, 2020-26. Though the Ninth and Eleventh Commissions also 

came out with interim reports, the total span of the Commissions was limited to five years. 

The 15th Finance Commission has been in the news due to many new and unique demands which were placed on it, 

the major challenges being addressing the issue of the 2011 population census evoking a sharp response from the 

southern states, coupled with other issues like the non-lapsable defence fund and the use of certain parameters for 

performance incentives. Besides these, the Commission was also required to perform the herculean task of assessing 

and projecting the fiscal roadmap for the Union and state amid an uncertain domestic environment due to shortfall in 

the GST collection, further accentuated in the year 2020 by the global pandemic. 

The Commission, in its final report, recommended vertical devolution at 41 per cent, adjusting 1 per cent for the 

erstwhile state of Jammu and Kashmir. For horizontal distribution, it has tried to harmonise the principles of 

expenditure needs, equity and performance with the introduction of efficiency criteria of tax and fiscal efforts and by 

assigning 12.5 per cent weight to demographic performance, resolving the demographic debate and incentivising 

states for the efforts and progress made in moving towards the replacement rate of population growth. 

The second core function entrusted to the Finance Commission is to determine the principles which should govern 

grants-in-aid, assessed on the needs of the states. The Commission has recommended a total grant of Rs 10,33,062 

crore during 2021-26, broadly characterised into: (a) revenue deficit grants, (b) grants for local governments, (c) 

grants for disaster management, (d) sector-specific grants and (e) state-specific grants. 

Grants are important as they are more directly targeted and equalise the standards of basic social services to some 

extent. Many of these grants are linked with performance-based criteria, thereby promoting principles of transparency, 

accountability, and leading to better monitoring of expenditures. In the Action Taken Report issued by the Union 

government, mostly all the grants are accepted, barring sector-specific grants (Rs 1,29,987 crore) and state-specific 

grants (Rs 49,599 crore), which will be considered by the government in due course. 

The Commission was also asked to examine whether revenue deficit grants should be provided at all to the states. 

Some states stressed that revenue deficit grants have serious disincentives for tax efforts and prudence in expenditure 

and, hence, these should be discontinued. Ultimately, the FFC has recommended revenue deficit grants of Rs 2,94,514 

crore for an entire award period. Fiscally stressed states of Kerala (Rs 37,814 crore), West Bengal (Rs 40,115 crore) 

and Punjab (Rs 25,968 crore) are regular recipients of these grants due to high debt legacy. 
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With regard to local governments, the grant recommended is Rs 4,36,361 crore during 2021-26. What makes this 

Commission‘s grant different from that of its predecessors is the set of entry level conditions for availing grants in the 

form of (a) constitution of State Finance Commissions, and (b) timely auditing and online availability of accounts for 

rural local bodies coupled with (c) notifying consistent growth rate for property tax revenue for urban local bodies. 

Secondly, the recommendation of tying the local bodies to drinking water, sanitation, solid-waste management and 

faecal sludge management is in alignment with the national programmes of Swachch Bharat Mission and Jal Jeewan 

Mission. 

It is for the first time that a Finance Commission has recommended Rs 8,000 crore to states for incubation of new 

cities, granting Rs 1,000 crore each for eight new cities. The focus of urban grants for million-plus cities is 

improvement in air quality and meeting the service level benchmark of solid waste management and sanitation. 

However, the most landmark recommendation is channelising the health grant of Rs 70,051 crore through local 

bodies, addressing the gaps in primary health infrastructure. 

The Commission‘s recommendation for setting up the state and national level Disaster Risk Mitigation Fund 

(SDRMF), in line with the provisions of the Disaster Management Act, is both well-timed and necessary. For the first 

time, the Finance Commission has introduced a 10-25 per cent graded cost-sharing basis by the states for the NDRF 

and NDMF which has not been appreciated by the states. 

To bridge the gap between projected budgetary requirements and budget allocation for defence and internal security 

and to provide greater predictability for enabling critical defence capital expenditure, the Commission has 

recommended setting up of a dedicated non-lapsable fund, the Modernisation Fund for Defence and Internal Security 

(MFDIS), with four specific sources: (a) Transfers from the Consolidated Fund of India, (b) disinvestment proceeds of 

DPSEs, (c) proceeds from the monetisation of surplus defence land and (d) proceeds of receipts from defence land 

likely to be transferred to state governments and for public projects in the future. The total indicative size of the 

proposed MFDIS over the period 2021-26 is Rs 2,38,354 crore. The Union government has accepted this 

recommendation in principle. 

The Commission has also recommended that Rs 1,000 crore per annum should be allocated from this fund for the 

welfare of families of the defence and CAPF personnel who sacrifice their lives in frontline duties. 

The report starts with the famous quote of Mahatma Gandhi: ―The future depends on what we do in the present‖. It 

would be interesting to see the impact of these overarching and revolutionary recommendations in the times ahead. 

Courtesy: 'Indian Express' as extracted from: 

https://indianexpress.com/article/opinion/columns/finance-commission-grant-kc-neogy-covid-crisis-7191633/ 

  

https://indianexpress.com/article/opinion/columns/finance-commission-grant-kc-neogy-covid-crisis-7191633/
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Sneak Peek: 

No. of words: 1207 words 

Note: In this article, the author has critically examined the recent violent incident in farmers protest in the light of 

Constitutional Principles. It is very informative text to understand the legal position about the subject. 

 

Article: 3 

Attempts to restrict farmers‟ peaceful agitation violate promise made to citizens by framers of our Constitution 

One can only hope that the police and, especially the judiciary, the subordinate judiciary, will see through this game to 

catch the culprits and not the innocents. 

On December 1 and 2, 1948, the Constituent Assembly debated the report of the Fundamental Rights Committee. K M 

Munshi made a profound statement: ―As a matter of fact, the essence of democracy is criticism of the government.‖ 

The Constitution of India confers upon all citizens fundamental rights, including the right to freedom of speech and 

expression, to assemble peaceably and without arms, and to move freely throughout the territory of India. True, these 

rights are subject to any law imposing ―reasonable restrictions‖, inter-alia in the interest of the sovereignty and 

integrity of India, security of state, public order or incitement to offence. 

Article 21 protects the life and personal liberty of all citizens. The Supreme Court interpreted ―personal liberty‖ as a 

compendious term to include all varieties of rights which go to make up ―personal liberties‖ of men, holding that, ―the 

words, ‗personal liberty‘ must be interpreted in a reasonable manner and to be attributed that sense which would 

promote and achieve objectives of the framers.‖ 

The Constitution bench of the Supreme Court in Himmat Lal K Shah (1973) affirmatively declared, ―…the state 

cannot by law abridge or take away the right of assembly by prohibiting assembly on public street or public place. The 

state can only make regulations in aid of the right of assembly of each citizen and can only impose reasonable 

restrictions in the interest of public order‖ but ―state cannot impose unreasonable restrictions. It must be kept in mind 

that Article 19(1)(b), read with Article 13, protects citizens against state action.‖ 

Justice Mathew, in a powerful concurring opinion, said, ―Freedom of assembly is an essential element of any 

democratic system. At the root of this concept lies the citizens‘ right to meet face to face with others for the discussion 

of their ideas and problems — religious, political, economic or social.‖ He held, ―Public meeting in open spaces and 

public streets forms part of the tradition of our national life.‖ He declared: ―The conferment of a fundamental right of 

public assembly would have been an exercise in futility if the government and local authorities could legally close all 

places where alone only vast majority of people could exercise the right‖ and that ―there is a fundamental right to hold 

[a] public meeting in public streets‖ and that right cannot be taken away under an unguided discretion. 

This is the law. Under Article 141, all authorities, civil and judicial, are expected to act in aid of the Supreme Court — 

that is to say, they are bound to follow this law. 

Yet, the approach of the central and state governments in dealing with the farmers‘ agitation is wholly contrary to this 

declaration. Not only are they flouting the Constitution but they are also disobeying the Supreme Court by not 

allowing farmers to assemble peaceably, to move freely and to speak freely. Fundamental rights are a gift of the 

framers of the Constitution to citizens and no one, including the Parliament and judiciary, much less the executive, has 

the right to limit them or take them away. The advisory committee on fundamental rights was chaired by none other 

than Sardar Vallabhbhai Patel, who said in his letter on April 24, 1947, to the president of the Constituent Assembly, 
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―We attach great importance in making these rights justiciable…‖ and thus was born Article 32, the right to move the 

Supreme Court for enforcement of fundamental rights. 

On April 24, 1947, he said, ―But the two schools of thought that considered this report studied not the fundamental 

rights of one country alone but of almost every country in the World. They studied all the Constitutions of the world 

and they came to the conclusion that in this report we should include as far as possible rights which may be considered 

to be reasonable.‖ 

K T Shah, speaking in the Constituent Assembly, had warned us, ―The liberty of the person ever since the 

consciousness of civil liberties has come upon the people, has been the main battleground of autocrats and those 

fighting against them… It was, therefore, that any time the slightest difference of opinion was expressed, the slightest 

inconvenience or embarrassment was likely to be caused by any individual, the only course open to those who wanted 

to exercise autocratic power was to imprison or arrest or detain such a person without charge or trial.‖ 

Farmer leaders, who have spearheaded a peaceful satyagraha for over 60 days, are now sought to be implicated in 

criminal cases without any reason. Surprisingly, Delhi Police refused to take any action against political leaders of the 

ruling party who had made extremely provocative statements in February 2020, which actually resulted in hatred, 

violence and loss of lives. The violence that erupted on January 26 was shameful. Those ―responsible‖ must be dealt 

with but those who had nothing to do with it must be spared. The police cannot absolve itself of its failures in 

protecting the Red Fort. The nation will never know how a large number of people could reach the Red Fort, enter and 

defile it without any effective preventive steps by the police. A section of people, masquerading as farmers, could 

indulge in violence resulting in the death of a young farmer and injuries to scores. 

The protesting farmers and their leaders wanted a peaceful rally in tune with their peaceful and organised protest. An 

attempt was made by certain people to scuttle them from their path. One can only hope that the police and, especially 

the judiciary, the subordinate judiciary, will see through this game to catch the culprits and not the innocents. 

Farmers are deeply apprehensive of their future and so, are exercising their right to protest. Barricades and spikes, 

with a reinforced police force, will not dampen this spirit, it will only strengthen it. Sadly, attempts to demonise the 

protest by equating some of them with an anti-India movement can hurt the sentiments of the Sikh community. On 

August 9, 1946, Sardar Ujjal Singh had said in the Constituent Assembly, ―The Sikhs have a burning passion for 

freedom. No single community in the history of India has struggled so long and so hard as the Sikhs have done to 

drive away foreign hordes from this land.‖ 

B R Ambedkar, fearing the future, had said, ―Our difficulty is how to make the heterogeneous mass that we have 

today take a decision in common and march on the way which leads us to Unity.‖ 

It is important at this stage of our democracy to remember the speech of Edmund Burke on conciliation with America. 

He said, ―First, sir, permit me to observe that the use of force alone is but temporary. It may subdue for a moment, but 

it does not remove the necessity of subduing again; and a nation is not governed which is perpetually to be 

conquered…‖. 

Let us hope that the sovereign powers are exercised with wisdom because, according to Dr Ambedkar, ―there is no 

other way that can lead us to Unity‖. 

Courtesy: 'Indian Express' as extracted from: 

https://indianexpress.com/article/opinion/columns/the-farmers-right-to-protest-7173506/ 

 

  

https://indianexpress.com/article/opinion/columns/the-farmers-right-to-protest-7173506/
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Sneak Peek: 

No. of words: 954 words  

Note: In this article, the author has examined the recent cases pertaining to life and personal liberty of an individual 

and the author further highlights the functioning of Judiciary in the light of said cases. As a CLAT aspirant, you did 

not need to mug up the facts of the case but just to have a fair idea about it. 

 

Article: 4 

Court appears to be leaning towards govt. in cases of individual liberties 

Judiciary is the last bastion of hope for beleaguered citizens 

American philosopher and political activist John Hospers once said: ―By far the most numerous and most flagrant 

violations of personal liberty and individual rights are performed by governments.‖ In India, we saw this happen in 

1975 when Indira Gandhi imposed internal emergency, suspended fundamental rights, and on a massive scale 

imprisoned political leaders and others opposed to her, under the draconian Maintenance of Internal Security Act. The 

only option for those in custody was to knock on the door of the courts. Hence, a number of habeas corpus petitions 

courts were filed in various high courts, and many of them were allowed. Aggrieved by such orders, the state came in 

appeal to the Supreme Court. The SC, by a majority of 4:1, overturned the decisions holding that when Emergency is 

in operation, the right to life and personal liberty under Article 21 of the Constitution would stand suspended. The 

judgment infamously came to be known as the ADM Jabalpur case. It was a dark chapter not only in the history of our 

nation, but also the judiciary. 

After 45 years, history seems to repeat itself, albeit without any formal declaration of Emergency. Anyone who is not 

in sync with the present government or its policies is branded anti-national, urban Naxal or a member of the tukde-

tukde gang. Agencies such as the income tax department, CBI, ED, and NIA are let loose against such persons. By and 

large, the mainstream media — the fourth pillar of democracy — is dancing to the tune of the government. Some who 

are not falling in line find themselves in jails under trumped-up charges of sedition or the Unlawful Activities 

(Prevention) Act. 

If any proof is needed, one may recall the case of journalist Siddique Kappan, who was arrested on October 5, 2020, 

under the UAPA when he was on his way to Hathras to cover the gangrape of a 19-year-old. More recently, sedition 

cases were filed against senior journalists and Congress MP Shashi Tharoor for spreading fake news regarding the 

death of a farmer on January 26, even after the version in question had been retracted. 

The farmers who have been peacefully protesting at Delhi‘s borders for over two months in the bitter cold of 

December- January are being called anti-nationals, or Khalistanis. Their movement is sought to be discredited on the 

ground that someone from amongst them hoisted a religious flag at Red Fort on January 26, even though farmers 

allege that the person involved in the incident was an election agent of a BJP MP from Punjab, and have also 

circulated his photographs with top BJP leaders. 

In the above scenario, judiciary is the last bastion of hope for beleaguered citizens. Unfortunately, the courts instead of 

standing for protecting the liberty of the people are leaning in favour of the state. 

While Arnab Goswami got interim bail from the SC with alacrity in a case of abetment to suicide on the principle 

―bail, not jail, is the rule‖, many bail petitions are not taken up for hearing. Take Kappan‘s case. The bench headed by 

the CJI reportedly said the court wanted to discourage Article 32 writ petitions for such matters, and Kappan thus was 
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told to go back to the concerned high court. Incidentally, B R Ambedkar described Article 32 as the ―heart and soul of 

the Constitution.‖ 

The SC also denied interim protection from arrest to the makers and artists of the series Tandav, facing criminal cases 

on charges of hurting Hindu religious sentiments despite them having deleted the alleged offending scenes, and 

tendering an unconditional apology. 

Recently, the Madhya Pradesh High Court rejected the bail application of comedian Munawar Faruqui, who was 

arrested following a complaint by the son of a BJP MLA that he hurt Hindu religious sentiments while performing in a 

comedy show. The material placed before the HC by the prosecution comprised the statement of the complainant, two 

witnesses, and seizure memos, including a pen drive containing a recording of the show. However, the witnesses 

merely said that he was standing in the gallery and rehearsing. Incidentally, the statements of the two witnesses were 

replicas of each other, which should have been discarded or were at least sufficient to cast a shadow on their 

credibility. In any case, the accused denied having performed or uttered anything as alleged. The court preferred to 

believe the police version as against that of the accused on the ground that the investigation was still on, and the voice 

sample of the accused was yet to be taken — as if a voice sample can only be taken while the accused is in custody. 

The SC in the order granting bail to Goswami castigated the Bombay High Court in failing to make a prima facie 

evaluation of the FIR to ascertain whether it disclosed commission of the offence as alleged, and held that the court 

abdicated its constitutional duty. The SC also observed that ―deprivation of liberty even for a single day is one day too 

many‖. But these words, salutary as they are, remain unheeded. 

It seems the ghost of ADM Jabalpur is still alive and kicking despite having been overruled, and despite the Supreme 

Court having in one case observed that it should be buried ten fathoms deep. 

Courtesy: 'Indian Express' as extracted from: 

https://indianexpress.com/article/opinion/columns/court-appears-to-be-leaning-towards-government-in-cases-of-

individual-liberties-7176533/ 

 

  

https://indianexpress.com/article/opinion/columns/court-appears-to-be-leaning-towards-government-in-cases-of-individual-liberties-7176533/
https://indianexpress.com/article/opinion/columns/court-appears-to-be-leaning-towards-government-in-cases-of-individual-liberties-7176533/
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Sneak Peek: 

No. of words: 1641 words  

Note: In this article, the author has evaluated the statements made by Judges of Supreme Court and High Courts and 

analyzed it with the intention of the framers of our Constitution. It is very informative text which will help you to 

enhance your legal acumen. 

 

Article: 5 

The judiciary‟s quest towards compromising its independence 

Since 2014, the Supreme Court and the High Courts have been racing to invite the PM under one pretext or the other, 

completely overlooking age-old tradition to remain aloof of the executive 

The judiciary‘s quest towards compromising its independence 

The Constituent Assembly debated the creation and constitution of the judiciary extensively. The debates reflect the 

fears and desires on the part of many members to keep the judiciary - especially judges of the Supreme Court and 

High Courts - free from political influence. 

B Poker Sahib sought an amendment to Article 103, now Article 124, suggesting the appointment of the Chief Justice 

of India by the President, ―…after consultation with the judges of the Supreme Court and the Chief Justices of the 

High Court in the States‖. He said, 

―Now, Sir, in giving this amendment, I wanted to see that the appointment of the judges of the Supreme Court is not in 

any way affected by political influences..." 

Professor KT Shah feared that the President ―will naturally do so on advise of the Prime Minister‖ and felt that this 

would result in concentration of power in the hands of the Prime Minister. He felt that ―there is every danger to 

apprehend that the Prime Minister may become a Dictator if he chooses to do so‖. He suggested, 

―I think there are cases which ought to be removed from the political influence, of party manoeuvres. And here is one 

case, viz., Judges of the Supreme Court, who I think should be completely outside that influence. ‖ 

He even suggested ―a constitutional prohibition‖ against the employment of judges in any executive post during or 

after retirement to avoid any temptation. 

Dr. Ambedkar responded stating, ―There can be no difference of opinion in the house that our judiciary must both be 

independent of executive and competent in itself‖ and thus suggested ―a middle course‖ empowering the President to 

appoint judges in consultation with the Chief Justice of India. 

While debating Article 39-A, now Article 50, providing for separation of the judiciary from the executive, TT 

Krishnamachari went to the extent of observing, 

―My feeling is that while I have the greatest respect for Dr. Ambedkar's views on this matter, to put the Constitution of 

the country in a straight jacket by giving undue power to the judiciary at a time when we know that in the matter of 

recruitment to the judiciary, we are not able to get A Class men at all, is unwise...‖ 

Dr Bakshi Tek Chand warned, 
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―Formerly it was only the district magistrate and a few members of the bureaucratic Government from whom 

interference with the judiciary was apprehended, but now, I am very sorry to say that even the Ministers in some 

provinces and members of political parties have begun to interfere with the free administration of justice.‖ 

Clearly, these fears and apprehensions, though made 72 years ago, have turned out to be true. 

The fact of the matter is that judges have accepted controversial appointments during and after their retirement. 

Examples galore: Justice MC Chagla served as Indian ambassador to the United States after his retirement; Justice 

Bahrul Islam resigned from the Supreme Court to contest elections as a candidate of the Congress; Justice PA 

Sathasivam was appointed as Governor of Kerala; Chief Justice Ranganath Misra, who had given a clean chit to the 

Congress for its role in the 1984 anti-Sikh riots, was also elected as a member of the Congress to the Rajya Sabha 

post-retirement; and most recently, former Chief Justice of India Ranjan Gogoi secured a seat as a member of the 

Rajya Sabha. 

Motilal Setalvad, the first and finest Attorney General of India writes in his book, 'My Life', 

―Though Sudhi Ranjan Das was the most distinguished Chief Justices, certain appointments made during his regime 

were unfortunate and were commented upon adversely.‖ 

He says that the appointment of Justice Govind Menon was ―under pressure from High Quarters‖, while the 

appointments of Justices JL Kapur and AK Sarkar ―could not have been made based on merit.‖ 

Commenting on the appointment of Justice BP Sinha as Chief Justice of India, he says, ―…there was little doubt that 

his knowledge of Constitution and Constitutional Law was meagre‖. He went further to write, ―he had also, while in 

Nagpur earned the reputation of avoiding judgments leaving the task generally to his junior colleagues‖, and referred 

to him as a ―shirker‖. 

Writing about Chief Justice PB Gajendragadkar, Setalvad says, ―he carried his zeal to extremes in the apprehension 

that the exposure of corrupt members of higher judiciary might expose the entire administration of justice‖. 

He gives an example of a Chief Justice of a State giving false age. Upon being discovered, he was merely asked to 

resign despite his guilt, on which he comments, ―every day responsible persons in the land were complaining in loud 

voices against growing corruption in high places and it was time, a person so highly placed as Chief Justice should 

have been properly dealt with if he was really guilty.‖ 

Setalvad commented in The Indian Advocate, 

"Like the ostrich burying it‘s head in the sand, they seem to believe that by avoiding an enquiry into the allegations 

against the Chief Justice, they are saving the Higher Judiciary in India. They forget that what they are trying to hide 

concerns all citizens.‖ 

The Restatement of Values of Judicial Life adopted in the resolution of the Chief Justices‘ conference held in 

September 1992 expressly provides: 

―(1) Justice must not merely be done but it must also be seen as done. The behaviour and conduct of members of the 

higher judiciary must reaffirm the people‘s faith in the impartiality of the judiciary. Accordingly, any act of a Judge of 

the Supreme Court or a High Court, whether in official or personal capacity, which erodes the credibility of the 

perception has to be avoided,‖ 

Despite this, in the recent past, some judges have openly praised the Prime Minister. Justice Arun Mishra, at the 

inauguration of the International Judicial Conference 2020, referred to the Prime Minister as an ―internationally 

acclaimed visionary‖ and a ―versatile genius.‖ 
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In August 2018, Justice Mukesh Rasiklal Shah, then Chief Justice of the Patna High Court, said in response to a 

question by a journalist from BBC Hindi about his alleged proximity to the Centre, 

―Modi is a model. He is a hero. This is what is being said about him for the past one month. There are thousands of 

clippings on social media. The papers are also publishing the same, daily‖. 

Recently, at a function held to release a commemorative stamp on 60 years of the Gujarat High Court, Justice Shah 

went a step further and said that Prime Minister Narendra Modi is ―the most popular, loved, vibrant, and visionary 

leader‖. 

The Modi government has a fairly large number of cases in the Supreme Court, and some of them are highly political 

and sensitive in nature. 

What is baffling is that the function at which PM Modi was presiding was a solemn occasion to commemorate the 

Gujarat High Court completing sixty years. Frankly, such a function should not have taken place in first instance. But 

then, since 2014, the Supreme Court and the High Courts have been racing to invite the PM under one pretext or the 

other, completely overlooking age-old tradition to remain aloof of the executive. 

Instead of highlighting the outstanding contribution of the Gujarat High Court in the development of law and 

remembering outstanding judges who adorned its Bench for over 60 years, like Chief Justices ST Desai, KT Desai, BJ 

Dewan, MP Thakker, AM Ahmadi and the most outstanding Justices SH Seth and PD Desai, the occasion was used by 

all speakers to praise the Prime Minister. 

One is reminded of the famous letter sent by former Chief Justice of India PN Bhagwati to then Prime Minister Indira 

Gandhi praising her. 

How should citizens view this considering that Justice Shah has sat and will be sitting on the bench hearing highly 

sensitive political cases involving the Modi government? What happens to the age-old principle, ―justice must not 

merely be done but it must also been seen to be done‖, re-affirmed in that Restatement? Can citizens be faulted for 

having doubts about the independence of the judiciary? 

Justice Shah is apparently no stranger to political controversies. In June 2020, the Gujarat High Court granted a stay 

on the Rath Yatra - a ritual of 143 years from Shri JagganathJi Temple in Ahmedabad, and declined to vacate the stay, 

raising a huge public outcry amongst a section of the people and strong objections by the Mahant of the temple Shri 

Dilipdasji and office bearers of the Vishwa Hindu Parishad. 

Justice Shah visited the temple on June 24 and made a public statement, saying, 

―The high court order is in public interest. Between public interest and faith, public interest is more important. Faith is 

certainly there, but we also have to take care of the public interest and public simultaneously. According to me it (HC 

order staying the procession) is perfect‖. 

To say the least, it was grossly improper on the part of a sitting Supreme Court judge to make such a statement. Why it 

was done at all is a mystery. After that, only a symbolic Rath Yatra was taken out on June 24, 2020, within the 

precincts of the temple. And the controversy died down. 

However, while hearing the petition by actors, directors, producers and writers of Amazon Prime web series Tandav 

challenging criminal proceedings in respect of the said show, Justice Shah had observed that ―the religious sentiments 

cannot be hurt‖. 

Such conduct on the part of judges can seriously affect people‘s faith in the impartiality of the judiciary and can erode 

the credibility of the great institution that the Supreme Court is. 

Courtesy: 'BarandBench' as extracted from: 

https://www.barandbench.com/columns/litigation-columns/the-judiciarys-quest-towards-compromising-its-

independence 

https://www.barandbench.com/columns/litigation-columns/the-judiciarys-quest-towards-compromising-its-independence
https://www.barandbench.com/columns/litigation-columns/the-judiciarys-quest-towards-compromising-its-independence
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Sneak Peek: 

No. of words: 711 words  

Note: This article talks about the recent controversy pertaining to Tandav, a web-series and evaluation of its legal 

treatment on the same. It is suggested to do follow it. 

 

Article: 6 

SC remarks on „Tandav‟ strike against idea of independent republic of arts 

The bench‘s remarks have implicated both creator and creature by refusing to entertain the petitions of the director, 

scriptwriter and actor. 

Tandav premiered on Amazon Prime Video on January 15. 

When life seems to spin out of control, we tend to philosophise that our lives are mere roles in a script written by 

someone else. There is an odd comfort in this abdication of responsibility. Shakespeare came up with a more poetic 

expression: ―Life‘s but a walking shadow, a poor player, /That struts and frets his hour upon the stage, /And then is 

heard no more‖. 

Not anymore. The recent Supreme Court observations on the web series Tandav did not merely place limits on the 

freedom of the artist, but also indirectly deprived us of the comfort of this philosophical shrug, when it told actor 

Mohammed Zeeshan Ayyub that he could not attribute the allegedly objectionable words of his character to the 

scriptwriter. The court observed that the actor had accepted the contract after reading the script, implying that it was 

his responsibility to ensure the script was politically correct. Here, the actor was the character in control of his fate, not 

a poor player who struts the stage mouthing other people‘s lines. 

It is true that the actor had the choice to refuse the role. But, if actors were to refuse roles on the basis of imagined 

hurts of a community, what would be the fate of a cannibalistic Hannibal Lecter, a scheming Lady Macbeth or the evil 

Gabbar Singh? Besides, it begs the question: Who is responsible for a character? In censorship cases, it is usually the 

writer who is considered the creator responsible for his literary creatures. The bench‘s remarks have implicated both 

creator and creature by refusing to entertain the petitions of the director, scriptwriter and actor. 

In Luigi Pirandello‘s famous play Six Characters in Search of an Author, the characters appear to be incomplete 

creations of the writer. This idea was recently voiced in a completely different context by the writer S Hareesh. His 

novel Meesha, unleashed a storm when one of his characters made lewd remarks about women who went to temples. 

The novelist was accused of hurting religious sentiments as well as being derogatory to women. Although a petition 

seeking its ban was dismissed by the Supreme Court, the magazine that was publishing the novel in serialised form 

withdrew it and the novel saw the light of day only because a publishing company came forward to publish it. 

Hareesh did something no author has ever done before — he protested against his own character. Conceiving of the 

fictional space as an independent republic where it would be disastrous for characters to be confined by the whims of 

the author, he stated: ―I too record my protest and indignation against the anti-women statements made by the 

character. The character should have been more circumspect.‖ According to him, the world of the story was one of the 

most democratic spaces, where the characters need not always behave rationally and speak with political correctness. 

The Supreme Court does not appear to have taken note of his concept of the independent republic of letters. If actors 

can be held responsible for the lines they speak, can similar runaway characters be likewise punished for their crimes? 

Can the author, as James Joyce envisioned, remain like the god of creation, ―within or behind or beyond or above his 
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handiwork, invisible, refined out of existence, indifferent, paring his fingernails?‖ Authors then henceforth cannot be 

accountable for all their self-willed and reprobate characters. 

It remains to be seen if legal institutions will be willing to accept this idea of autonomy of the literary republic and its 

citizens. While the recent remarks appear to be allowing the writer some relief by allowing him to share the burden 

with the actor, it is definitely placing an additional burden on actors by forcing them to read a script entirely before 

accepting a role. This also adds one more round of vetting besides usual institutional filters like the CBFC. This also 

makes the artist‘s vision of an autonomous and egalitarian republic of the arts with free and democratically 

empowered characters a very distant dream indeed. 

Courtesy: 'Indian Express' as extracted from: 

https://indianexpress.com/article/opinion/columns/tandav-row-supreme-court-7174988/ 

 

  

https://indianexpress.com/article/opinion/columns/tandav-row-supreme-court-7174988/
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Sneak Peek: 

No. of words: 1017 words  

Note: In this article, the author has discussed the concept of corporate insolvency resolution process (CIRP) and 

highlighted the effectiveness of the same. As a CLAT aspirant it is a suggested to have a fair idea about it.  

 

Article: 7 

The Insolvency and Bankruptcy Code allows the market to make the most efficient choice 

Liquidation or rescue is an outcome of the market forces; the law is only an enabler giving choices and nudging a 

company towards value maximising outcomes. The stakeholders decide whether to seek resolution and, if so, the 

mode of resolution. 

The ―invisible hands‖ of the market works towards the best outcome, which we should respect and accept. 

The Insolvency and Bankruptcy Code, 2016 was enacted to resolve the stress of companies. Some, however, argue 

that because the corporate insolvency resolution process (CIRP) rescues only about 25 per cent of companies and 

leads to liquidation for the rest, the code is not delivering on its mandate. These numbers do tell a story, but not the 

entire story. Let me tell the story as I comprehend. 

First, the CIRP enables the market to attempt to resolve stress through a resolution plan whereby the company 

survives. When it concludes that there is no feasible resolution plan to rescue the company, the company proceeds for 

liquidation. The market usually rescues a viable company and liquidates an unviable one. Take the examples of 

Ghotaringa Minerals Limited and Orchid Healthcare Private Limited which caught media attention. They together 

owed over Rs 8,000 crore to creditors, while they had absolutely no assets and workers when they entered CIRP. 

There are quite a few companies which have negligible assets and/or are defunct when they enter CIRP. Many of these 

are beyond rescue for a variety of reasons, including creative destruction, and their continuation is a cost to the 

economy. In such cases, the code enables liquidation to release available resources to alternate uses. One should not 

fret over liquidation in such cases. It is welcome, as it releases the assets as well as the entrepreneur stuck up in an 

unviable company, which is a key objective of the code. 

Second, on the face of it, 25 per cent of companies were rescued and 75 per cent proceeded for liquidation. In value 

terms, however, 75 per cent of the assets were rescued and 25 per cent of assets proceeded for liquidation. 

Importantly, of the companies sent for liquidation, 75 per cent were either sick or defunct, and of the companies 

rescued, 25 per cent were either sick or defunct. The companies rescued had assets, on average, valued at 25 per cent 

of the amount of claims against them, while the companies ordered for liquidation had assets valued at 5 per cent of 

the amount of claims against them. In terms of these facts, the extent of liquidation under the code does not appear 

worrisome. 

Third, the stress that a company suffers is like an illness which can be treated by a variety of options. Allopathy is one 

of the options for a patient, just as the code is one of the options for resolving stress of a company, others being, the 

scheme of arrangement under the Companies Act, 2013, the RBI prudential framework, etc. Some patients treat their 

illness with over-the-counter (OTC) medicines, some visit a doctor. Most patients get relief at the outpatient 

department (OPD) of a primary health centre. Patients with complicated illness move to a secondary care hospital, the 

more complicated ones to tertiary care and the most complicated ones to quaternary care. Normally, recovery is better 

if diagnosis and treatment start early. When the illness is at an advanced stage, some patients survive, while some 

don‘t, despite the best efforts of doctors. The percentage of survival at this stage may not be significant. However, the 
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number of patients who recover in OPDs, and at primary, secondary care, and tertiary care hospitals as a percentage of 

those who visit a doctor gives a fair idea about the efficacy of allopathy as an option for treatment of illness. 

The credible threat of CIRP that a company may change hands has redefined the debtor-creditor relationship. In the 

words of the Supreme Court, ―defaulters‘ paradise is lost‖ under the code. Faced with the possibility of the CIRP, a 

debtor makes all-out efforts to prevent the stress, or resolve it much before it translates into a default, or settles the 

default to prevent filing of application for initiation of CIRP. Even after an application is filed, a debtor continues 

efforts to resolve the financial stress midway through settlement, review, mediation, or withdrawal to avoid the 

consequences of CIRP. There are also examples of settlement with the approval of the apex court. 

About 30,000 applications have been filed for initiation of CIRP. Of them, 10,000 are yet to be disposed of. Of the 

balance 20,000, the stress underlying 16,000 applications were resolved before admission, and the stress underlying 

4,000 applications entered CIRP for resolution. Of these, 1,900 are ongoing, while 800 got resolved, through 

settlement, review, mediation, or withdrawal. The remaining 1,300 have completed the process. At this stage, the 

value of the company is substantially eroded, and hence some of them (300) were rescued, and others (1,000) 

liquidated. That works out to a rescue rate of 25 per cent of CIRP. Another way to work out the number of companies 

where the stress was resolved (before admission plus midway closure and resolution plans) as a percentage of the 

number of applications concluded, that is, 17,000/18,000, which gives a rescue rate of 95 per cent. Thus, only 5 per 

cent of companies seeking resolution through the code end up in liquidation. Of these, 75 per cent are defunct to start 

with. 

Liquidation or rescue is an outcome of the market forces; the law is only an enabler giving choices and nudging a 

company towards value maximising outcomes. The stakeholders decide whether to seek resolution and, if so, the 

mode of resolution. They weigh various options and choose the one that best suits their needs. They will not use the 

code if they find that the outcome under it is not consistent with market realities. When they use the code, they have a 

choice between rescue and liquidation. The ―invisible hands‖ of the market works towards the best outcome, which we 

should respect and accept. 

Courtesy: 'Indian Express' as extracted from: 

https://indianexpress.com/article/opinion/columns/insolvency-and-bankruptcy-code-corporate-debt-resolution-

process-7178980/ 
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Sneak Peek: 

No. of words: 2218 words  

Note: This article talks about the recent office memorandum of January 15 from the Secretary of Ministry of 

Education which promoted a debate among the academic institutions in India. Ministry of Education has revised the 

Guidelines for holding online/virtual Conferences, Seminars, Training, etc. A must read for every law aspirant. Enjoy 

this article!! Do follow this new development of law. 

 

Article: 8 

New GoI Limitations on International Webinars: Not Just Freedom of Speech, Even The Scientific/Academic 

Freedom At Stake! 

Webinar Censorship 

England was in height of civil war on 23rd November 1664. Famous writer John Milton was questioning the license 

Raj for printing books in historic writing of pamphlet called Areopagitica. Milton says: God endowed every person 

with the reason, free will, and conscience to judge ideas for themselves, so the ideas in a text should be rejected by the 

reader's own choice, not by a licensing authority. 

We have the history of Galilieo Galilei prosecuted by Church, 400 years ago for having said that the earth orbits the 

Sun against the religious belief. He was first summoned by the Roman Inquisition in 1616. He was warned not to 

espouse heliocentrism. Year 1616 has another similar historic incident of religious power harassing a scientist. The 

Church banned Nicholas Copernicus book "On Revolutions of the Celestial Spheres" published in 1543 explaining the 

theory that the Earth revolved around the Sun. 

Today we are hearing the news that permission of Ministry of External Affairs is needed for international webinars on 

science and other subjects. Article 19(1)(a) of our Constitution guarantees the independence of expression, i.e. 

freedom to publish without prior license, and Article 51A (h) says it shall be the duty of every Indian to develop the 

scientific temper, humanism and the spirit of inquiry and reform. This right and duty are also part of personal liberty 

within right to life under Article 21. The Union government, on January 15, 2021 made it mandatory for academics 

and organizers to obtain prior clearance from the Ministry of External Affairs (MEA) to hold international webinars or 

online seminars on various topics touching on (a) India's security, (b) internal issues and on (c) subjects the 

government believes are sensitive. 

The guidelines dictate that when giving permission to hold the online event, the government has power to ensure the 

subject matter is not related to the country's Northeast States – considered sensitive due to a long history of insurgency 

– the Union Territory of Jammu and Kashmir and the Ladakh region which saw clashes between Indian and Chinese 

troops in 2020. 

Curbs on freedom under (a) is very much required, but, on other two (b) and (c) amounts to 'pre-censorship' of 

spreading of academic knowledge, through debate and discussion. 'Sensitive' subjects include 'political, scientific, 

technical, commercial, personal subjects with provisions of sharing of data in any form: presentations'. Earlier 

permissions were required to personal visits of foreign speakers. 

This is extended to virtual conferences while adding 'inclusive' expressions like 'India's internal matters'. The subject 

(c) i.e., "subjects the government believes are sensitive" is very expansive, wide and can include anything. 
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The set of guidelines also mandate that the participants are expected not to broach issues related to India's 'internal 

matters' or state security. The MEA approval will be required if these specific issues are likely to be debated at the 

international conference, the guidelines say. It is clear that MEA may not approve if such subjects are proposed, 

because once the debate is launched, it could be surely an analysis of entire issue. The Government also wants the 

names of all participants to be submitted in advance for the approval. 

The Ministry of Education has revised guidelines and issued after consulting the Ministry of External Affairs, which 

came into effect immediately after an Office Memorandum was notified on January 15. While we are ready for 

internationalizing market and trade, the Governments are unwilling to accept the criticism from beyond the borders of 

'nation'. 

After this, the public funded universities, professors, and administrators will now have to get prior approval from the 

ministry of external affairs (MEA) if they want to hold online international conferences or seminars that are centred 

around issues relating to the security of the Indian state or which are "clearly related to India's internal matters". 

With freedom index falling, the rulers further pushing it down by imposing curbs on debate in international webinars. 

Imposing restrictions on real seminars is difficult, but limiting the webinars is possible with controls on internet and 

Information & Communication Technology. India's reputation is already down because of frequent shut downs of 

internet and blockade of mobile communications. 

Scientists wanted withdrawal of guidelines 

These rules govern online conferences, seminars and training programmes. It is mandatory to obtain clearance from 

MEA to invite scientists at the highest grades of seniority. These rules cover the conferences organized by publicly 

funded institutions. Many scientists also criticized these limitations on free scientific discussion at international for a. 

The President of Indian Academy of Sciences (IAS) Partha Majumdar wrote a letter to Education Minister Ramesh 

Pokhriyal requesting withdrawal of guidelines. This academy IAS "considered that the provisions of OM to be overly 

restrictive, lacking in clarity, and detrimental to the progress of science in India, including capacity building. We 

strongly urge upon you to withdraw the blanket restrictions and the requirement of permission on the organization of 

scientific discussion meetings and scientific training programs in India" said Majumdar. National Academy of 

Sciences and Indian National Science Academy also supported the stand of the IAS. 

The American Historical Association, the largest organization of professional historians in the world, with over 11,000 

members spanning the globe, expressed grave concern about this policy requiring Indian scholars and administrators 

to obtain prior approval from the MEA for their intended virtual international conferences, seminars, or trainings. 

The AHA felt that this new policy is likely to affect a wide range of scholarly exchanges that are critical to the free 

international expression of ideas. By monitoring and potentially censoring or cancelling the virtual and online 

communications of scholars in India, the Ministry of Education threatens the very foundation of those exchanges. 

AHA further says: "The policy puts Indian scholars at a disadvantage in ongoing discussions among scholars in all 

disciplines, including history. It also deprives scholars in other countries (including members of the American 

Historical Association) of the benefits of the knowledge and insights that Indian scholars bring to the table. The AHA 

strongly maintains that government agencies should not intervene in the content of scholarly exchange. Such 

intervention would constitute arbitrary censorship and violate the principle of academic freedom." Finally AHA said: 

"On behalf of this international network of scholars, we respectfully urge a reconsideration of the policy requiring 

Indian scholars and administrators to receive prior government approval for online or virtual academic conferences". 

This letter was also signed by American Anthropological Association, American Sociological Association, American 

Studies Association, Central European History Society, College Art Association, Society of Biblical Literature and 

World History Association. 

JNU Professors oppose 



                                                          READING SUPPLEMENT LEGAL REASONING – Feb 2021 
 

 

 VIDHIGYA - CLAT Tutorials| Indore | www.vidhigya.in | 9039799000  22 

 
 

The new restrictions mean academics and research scholars would be under pressure not to raise subjects or issues 

which could be construed as affecting 'national security', as explained by Prof. Alka Acharya, of the Centre for East 

Asian Studies, School of International Studies, Jawaharlal Nehru University (JNU), New Delhi, who is an expert on 

Chinese studies. She further told University World News; "Everything can potentially have implications for security 

and organisers will be under great pressure to also screen participants who are known to have critical positions. This 

will certainly have an impact on free and frank discussions." 

The discussion on the subject itself could not be presumed as threat to security of the nation. Even if the analysis is 

critical, it does not mean that debate is against the interests of nation. In fact factual analysis and appraisal of possible 

consequences is in the national interest. It will improve the understanding of the issue and help in developing the 

proper policy. She felt fundamentally, that is the aim of a debate, but states and governments may think otherwise. So 

the overall impact will be largely of a dampening kind. 

Nandini Sundar, Professor of Sociology in JNU apprehended: "Soon, no Indian academic will be allowed to log into a 

seminar or talk held elsewhere in the world without approval." On the Twitter media, she said that "everything in the 

social sciences is 'sensitive' and touches on India's 'internal matters'." 

Restrictions on foreign researchers 

Recently in November Prof Sundar attended a webinar on academic freedom in India organised by the United States-

based organisation "Scholars at Risk". She said "it was becoming harder for foreign research scholars to get research 

visas to India, and for a long time at my university we have not been able to have any seminars on Kashmir or on 

Naxalism". 

Visas for participants in university-organised conferences from countries like Afghanistan, Pakistan and China have 

been subject to particular scrutiny for some time. However, participants denied a visa have in the past been able to 

participate via video link. Now the new guidelines would enable the Government to prevent virtual participation also. 

India does not stop the export of iron ore and such raw material to China, and import of various goods, as that 

agreement is part of world trade arrangements. But the government had already imposed restrictions on collaborations 

with Chinese institutions in 2019, requiring approval of Ministry of Home Affairs and MEA for any activities, even 

under existing agreements. It was also noticed that short conferences and workshops involving the participation of 

Chinese academics had been monitored by MEA. Besides, the collaborations with Chinese universities were further 

scaled down drastically under dictates of the Ministry after military clashes with China in June 2020. 

There was another attempt in October 2020 to prevent or restrict at the Memorandum of Understanding level itself. 

This time it came from the Education Ministry, which floated a plan to make it mandatory for Indian universities to 

obtain prior permission before signing any memoranda of understanding or holding activities with educational 

institutions from countries that share a land border with India – Afghanistan, Bangladesh, China, Myanmar, Nepal and 

Pakistan. 

The Government imposed restrictions earlier, on physical seminars also. Earlier guidelines required institutions to 

obtain authorisation for real seminars. Technology makes it easy for regulation and restriction. Technology earlier 

aided the spread and speed of the freedom but now becoming an easy tool in the hands of authoritarian regimes. The 

virtual events can be easily supervised live and inspected afterwards. They can be verified at leisure as video 

recordings are available. During Covid19 lockdowns and block downs, the academia were more active with the 

supportive facilitating technology. It was easy and really not expensive at all to organize online conferences, which 

accorded organisers greater freedom to invite foreign speakers. The same technology is becoming a weapon in the 

hands of authorities to curb such freedom. The names of all participants in such webinars will need to be approved in 

advance by the government. 
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The guidelines are, however, silent on virtual events organised by private institutions and research organisations. It 

does not mean that they are free. It is perhaps more easy to restrict them because of their dependence on government 

for permissions, land, constructions and other regulatory controls. 

For academics, this is an unexpected and unprecedented restriction on academic freedom. They felt the latest 

restrictions on online conferences would surely hamper the growth of higher education in the country and curtail 

academic freedom as the guidelines also require MEA approval for events funded or sponsored from overseas, or 

involving foreign participation, or events that touch on sensitive presentations or subjects – political, scientific, 

technical, commercial or personal – with provisions for sharing data in any form. 

Data security restrictions 

University World News Asia Editor Yojana Sharma in her article wrote that presentations by research scholars and 

academics could also come under greater scrutiny as the January guidelines also advise organisers to ensure full 

compliance with India's existing IT data security provisions, personal data and protection of other sensitive 

information, and also exercise an "appropriate level of scrutiny to identify the nature and sensitivity of data" or 

contents of presentations and information to be shared by the Indian side. 

Another major step that India initiated was banning the IT apps of China. In fact, such a ban was not opposed because 

it was done for national security. The conferencing platform Zoom, which became a very popular and widely used 

during the Covid 19 pandemic for online webinars. But it has come under the spotlight for monitoring of China-related 

online meetings. Ms Sharma wrote that it has also been known to channel user data via Chinese servers, although it is 

based in the US. 

The ministry also mandated "judicious selection" of IT apps, platforms or a medium for interaction. It said preference 

should be for apps having servers not controlled, hosted or owned by countries or agencies "hostile to India", although 

the countries or agencies were not specified. 

Yojana Sharma quoted the proceedings of 'Scholars at Risk' which said: "While state authorities have a right to protect 

national security, they must ensure that relevant legislation and its enforcement are consistent with national and 

international legal obligations to protect the rights to academic freedom, freedom of expression and freedom of 

association." Scholars at Risk said in its most recent Free to Think 2020 report's section on India, noted and wrote a 

surge in incidents of authorities clamping down on academic freedom in the past two years. 

The Hindu reported on 21st February quoting Mr Vijaya Raghavan, principle scientific adviser to the Government of 

India, that the Office Memorandum might be reviewed and modified. 

Courtesy: 'Live Law' as extracted from: 

https://www.livelaw.in/columns/freedom-of-speech-right-to-education-academic-freedom-limitations-international-

webinar-170451?infinitescroll=1 
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Sneak Peek: 

No. of words: 817 words  

Note: In this article, the author has argued about the shortcomings of The Medical Termination of Pregnancy 

(Amendment) Bill. As a CLAT aspirants do follow it and go for that Vidhigya 360 analysis of the Bill and make your 

own short notes too. 

 

Article: 9 

MTP Bill‟s proposal for a bureaucracy to vet abortions is ill-judged and impractical 

In the context of the current healthcare budgetary challenges, this proposal to set up infrastructure across the country 

to regulate medical termination of pregnancies is both financially unsound and practically impossible. 

The Medical Termination of Pregnancy (Amendment) Bill (‗MTP Bill‘) passed in the Lok Sabha without much debate 

or deliberation in March last year, is scheduled to be tabled for consideration in Rajya Sabha. The Act prescribes the 

setting up of draconian medical boards in every state and Union territory (UT), consisting of a gynaecologist, 

paediatrician, radiologist or sonologist and any other members as proposed by that state or UT. Each board will be 

responsible for diagnosing substantial foetal ―abnormalities‖ that necessitate termination of pregnancy after a 24-week 

gestation period. Medical boards are a form of third-party authorisation and were not envisaged in the MTP Act, 1971. 

In the context of the current healthcare budgetary challenges, this proposal to set up infrastructure across the country 

to regulate medical termination of pregnancies is both financially unsound and practically impossible. 

India‘s healthcare system has neither the financial investment nor the infrastructure to sustain the operation and 

functioning of medical boards in every state and UT. Due to the weak healthcare infrastructure in the country, it would 

be practically impossible to constitute these boards with the requisite specialists. Even where they are set up, the 

accessibility of such boards for pregnant persons, especially those living in rural areas, remains a major challenge. 

More importantly, subjecting people to multiple invasive examinations in order to determine whether they can 

terminate their pregnancy is a grave violation of their rights to privacy and dignity. Requiring pregnant persons to 

navigate a bureaucratic web of authorisation will inevitably lead to delays and thereby impede access to safe and legal 

abortion services. 

India‘s current level of public financing of health is one of the lowest in the world (at 1.6 per cent of GDP in 2019-20) 

and does not even cover basic facilities for all. This has meant that most health expenditure in the country is out of 

pocket (OOP) — borne by patients themselves — with OOP expenditure on healthcare recorded at 58.7 per cent as per 

the National Health Accounts in 2016-17. About 17.4 per cent of the women from the lowest quintile in Mumbai 

slums financed their maternal care expenditure by borrowing money. OOP expenditure abandons the poor in the 

country to ―distress financing‖ of medical care by selling off personal or ancestral assets like land and livestock, 

borrowing from predatory moneylenders, etc, and is a major cause of impoverishment in India, affecting those in rural 

and conflict zones the most. 

The agenda of privatisation of healthcare, spearheaded by the central government, aims to turn hospitals into an 

―industry‖ and the state into a ―strategic purchaser‖ of healthcare, as a consumer good. The central government has 

preferred to incentivise private players to set up or offer services, instead of building infrastructural and professional 

capacity. Privatisation drives up costs of care and the handing over of public facilities to the private sector can have 

catastrophic consequences, as private institutions prioritise profit over health and have no reason to cater to the 

vulnerable or marginalised. They additionally remain non-accountable to state authorities in terms of affordability or 

transparency (for instance, through Right to Information enquiries), or to uphold fundamental rights like non-

discrimination in treatment or employment, or even the fundamental right to health. The National Sample Survey 
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Organisation (NSSO)‘s 75th report shows that less than 20 per cent of the population is covered by health insurance in 

India. 

India‘s healthcare system is sorely inadequate in terms of the reach of medical facilities and the presence of adequate 

numbers of qualified healthcare professionals. According to the National Health Profile 2017, India has only one 

doctor for roughly 10,200 people in the public sector. A recent study by Centre for Justice, Law and Society at Jindal 

Global Law School highlights the acute shortage of nearly 80 per cent of specialist doctors at Community Health 

Centres, which are equipped to perform abortions. In certain states, such as Gujarat and Tamil Nadu, there is a near-

complete absence in the availability of certain specialists in rural areas. In places like Arunachal Pradesh, Meghalaya, 

Mizoram and Sikkim, there is a glaring 100 per cent shortfall in the availability of paediatricians — one of the 

specialists required to constitute the board. These findings demonstrate the failure of governments to ensure public 

health availability, and strongly warn against instituting medical boards for abortion approval. 

Poor public health infrastructure and absence of specialists across the country have meant that most abortions do not 

happen in the public sector, but at private centres or at home. With overwhelming shortfalls in specialist availability, 

especially in rural and scheduled areas, it would be impossible to constitute boards with requisite specialist 

representation as contemplated under the MTP Bill. 

Courtesy: 'Indian Express' as extracted from: 

https://indianexpress.com/article/opinion/columns/mtp-bills-proposal-for-a-bureaucracy-to-vet-abortions-is-ill-judged-

and-impractical-7183300/ 
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Note:  In this article, the author is raising several concerns over Vijay Mallya‘s Extradition matter and the response of 

the Indian Government on the same. As a CLAT aspirant it is a suggested to have a fair idea about it. 

 

Article: 10 

India must not allow UK to stall or delay Vijay Mallya‟s extradition 

The government‘s approach in the Vijay Mallya matter seems strange. The extradition proceedings against him in 

Britain are over. His appeal against the extradition order has failed. Instead of sending him to India to face the law, the 

British government has informed New Delhi that he cannot be sent because ―judicial‖ action of a confidential nature 

regarding him is underway. The British authorities have further stated that no time frame can be indicated about these 

judicial proceedings. The upshot is that this high-profile fugitive from Indian law is safely residing in Britain and 

cocking a snook — seemingly with the assistance of his host country — at India. 

According to media reports, the Supreme Court has been told that Indian ministers as well as senior officials have 

taken up the matter with Britain, but to no avail. Why is the government accepting this highly questionable British 

approach? Surely, it is hardly tenable that a government can refuse to state what the judicial proceedings are all about. 

It is one matter to be unable to disclose the substance of proceedings on national security or privacy or some other 

consideration and quite another to claim that nothing can be shared about it. Would that not defeat the entire purpose 

of an extradition agreement? 

Several questions arise. Perhaps the first is if the government has taken legal advice in Britain if its government‘s 

position is sustainable under the country‘s law? Another is to seek from the British authorities if they have invoked 

identical or similar methods to hold up the extradition of fugitives belonging to European countries or the US? If so, 

when and in how many cases? It is likely that they may claim confidentiality even here. 

In any event, India should express its displeasure at the way the British are handling this matter. And certainly, the 

means to do so could not have been an invitation to prime minister Boris Johnson to be the chief guest at the Republic 

Day. 

Of course, the government can always say that India-Britain relations cannot be held hostage to one case for both 

countries have too many abiding interests which need to be nurtured for mutual benefit. This is true, but so is this 

government‘s laudable commitment to curbing corruption. That involves not allowing foreign governments to get 

away by dragging their feet at preventing accused persons from returning to India to face the law. 

The government has done well to secure the extradition of many accused persons from countries in the Arab 

peninsular and one in Europe. This showed a serious approach on its part in matters relating to terrorism. An identical 

approach is needed in matters relating to economic offences. Any laxity here would only reinforce the view that India 

has different policies for different countries. This view could be further reinforced in the case of Britain for great 

indulgence was shown to it when India went along with the decision that Prince Charles should become head of the 

Commonwealth as and when the leadership position for the group opens up. 

If the government‘s approach needs some clarifications, the Opposition‘s apathy in this matter is inexplicable. It has 

not raised the issue of Britain‘s virtual refusal to extradite Mallya. Indeed, this is one issue on which the Indian 

political class can send out a clear and unanimous signal to Britain that it will not countenance a manipulative delay in 
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sending back Mallya. The fact that the matter is before the Supreme Court should not be a reason for not taking a 

position in this case. 

Apart from the extraditions from countries in the Arabian peninsula, India‘s track record in purposefully following on 

cases of fugitives who have fled abroad or of pursuing foreigners who have, in some cases, acknowledged breaking 

Indian laws is poor. The case of Kim Davy which goes back to 1996 is particularly relevant in this regard. He has not 

hidden his role in the Purulia arms drop case. The Danish authorities issued orders for his extradition in 2010. He 

approached the country‘s courts against the order and won both in the lower and the appellate court. The Danish 

prosecutor decided against appealing the matter for a second time. India was rightly deeply offended and froze 

relations with Denmark in many areas. However, some years ago relations were more or less normalised with a 

Danish assurance that they will process the matter de novo. It is not known if they are taking the matter seriously. 

Certainly, India has not made the current status in this matter publicly known. 

In the Italian marines case, the Arbitral Council had instructed that criminal proceedings against them in the Italian 

courts should go on. Is the government following up the matter through its mission? A periodic status report would 

assure the people that it is vigilant to ensure that justice is done to the deceased Indian nationals in such matters. 

These cases and more show that India takes these issues lightly and foreign countries naturally take their cue from the 

lax Indian approach. 

Courtesy: 'Indian Express' as extracted from: 

https://indianexpress.com/article/opinion/columns/vijay-mallya-extradition-uk-jail-7181795/ 
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No. of words: 1382 words  

Note: In this article, the author has explained the criteria for the appointment of Chief Justice of India. It is very 

informative text to understand the position about the subject. As a Law aspirant it is a suggested to have a fair idea 

about it. 

Article: 11 

Appointing The Chief Justice of India–What Is The Criteria? 

The current Chief Justice of India S.A. Bobde, is due to retire in April. Justice NV Ramana, the next senior most 

Judge, is in the line to be next CJI. The Constitution is silent on the procedure for appointment of the CJI and the 

matter is governed purely by Convention. 

The Supreme Court of India is presided over by the Chief Justice of India ('CJI'). Although, the CJI is merely the first 

amongst equals, s/he is the master of the administrative side of the Court and takes certain crucial decisions. Most 

importantly, it is the sole prerogative of the Chief to decide on the composition of Benches and the roster of the Court 

i.e., the nature of cases each Justice will hear. 

The Constitution of India is silent on the procedure for appointment of the CJI. However, since its inception, the Court 

has followed the seniority convention, which is the settled position today. The procedure is unique as the appointment 

solely depends on the seniority of the Judges. As per convention, on retirement of a CJI, the next senior most Judge of 

the Court is appointed as the Chief Justice and seniority is determined from the date and time when the Judge takes the 

oath. For instance, if Judge A and Judge B are sworn in on 05.05.2020, but Judge B is administered the oath first, then 

s/he shall be senior to Judge A. Since, the age of retirement of a Justice of the Court is 65 years, the moment a Chief 

Justice retires, the next senior most Judge is sworn in as the Chief. Given the seniority rule, every Judge pursuant to 

his swearing in knows whether she/he will serve as the CJI or not. 

It is believed, that the decision on the order of swearing in is taken by the Collegium but the Executive influence also 

plays a role. This rule has been heavily criticised, as often times a Judge/Advocate with more experience has been 

sworn in after a relatively less experienced Judge, resulting in a compromise to the seniority of the former and also 

losing out on the Chief Justiceship. For instance, in 1988, Justice Kuldip Singh (appointed from the Bench) and Justice 

AM Ahmadi (appointed from the Bar) were appointed to the Supreme Court on the same day. Justice Singh was older 

than Justice Ahmadi and also senior in terms of judicial experience. If Justice Singh was sworn in first, he would have 

been the CJI for over two years while Justice Ahmadi would have been the Chief for few months. However, Justice 

Ahmadi was given seniority over Justice Singh and he became the 26th Chief Justice of India. Justice Singh subtly 

referred to this episode in his judgment in Supreme Court Advocates on Record Association vs Union of India. 

Majority of the CJI's have been Judges appointed from the Bench – 

An individual may be appointed as a Judge of the Supreme Court if (a) s/he has been a Judge of a High Court for at 

least five years ("Appointment from the Bench"); or (b) s/he has been an advocate of a High Court for at least ten 

years ("Appointment from the Bar"); or (c) s/he is a 'distinguished jurist in the opinion of the President of India. 

Appointments have arguably been made only in the first two categories. 

The Court has had 47 Chief Justices since its establishment, out of which forty-six have been from the Bench and only 

one has been from the Bar i.e., Justice S.M. Sikri. Therefore, the chances of a Justice appointed from the Bar to serve 

as the Chief are very bleak (2%). The most plausible reason behind the Collegium preferring a member appointed 

from the Bench, could be the experience s/he has had at the High Court. 
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Statistics support this theory, as 25 out of the 46 CJIs appointed from the Bench i.e., 54%, have served as the Chief 

Justice of a High Court. This pattern has spiked significantly post the year 2000, as 81% (9/11) of the Chiefs 

appointed thereafter, have presided over a High Court, whereas pre-2000 the figure was 44% i.e., 16 out of 36 CJIs. 

The change in pattern shows that the recent Collegiums pose more trust in experienced Justices, especially if they have 

acted as Chief of a High Court before, rather than appointees of the Bench. 

Preference for appointing Judges from the presidency High Courts- 

I have argued elsewhere, that the Collegium seems to have a favourable predisposition towards appointing Judges 

from four particular High Courts i.e. Bombay, Calcutta, Madras and Allahabad. This holds true for the position of the 

CJI as well, as the highest number of CJIs has been from these Courts i.e., Bombay (9), Calcutta (6), Allahabad (5) 

and Madras (3). Statistically, almost 50% of the Chiefs have been from these High Court (i.e., 23 out of 47) and 

almost one out of every five is from the Bombay High Court (9/47). 

The dominance of these High Courts is further evidenced from the fact, that 13 of the first 14 Chiefs were appointed 

from these High Courts, with the exception of Justice BP Sinha (Patna High Court). The appointment of Justice 

Bhagwati from Gujarat High Court in 1972 broke this pattern and thereafter, Justices from other High Court donned 

the mantle of the Chief Justice as well. In the 70 years of the Court's history, almost every High Court has had one of 

its Justices serve as the Chief, with the exception of Andhra Pradesh, Jharkhand, Uttarakhand and Himachal Pradesh. 

In terms of tenure, the CJI appointed from the Bombay High Court have had the longest tenure i.e., 6066 out of 24306 

days (cumulative). Justice YV Chandrachud had the longest tenure as the CJI, as he served 2696 days (over seven 

years) in office, while Justice KN Singh had the shortest tenure of seventeen days. 

The Chiefs with the four longest tenures were appointed during the early years of the Court. Thereafter, rarely have 

CJIs had a tenure lasting over 3 years, with Justice KG Balakrishnan being the last one i.e., 1095 days (appointed in 

2010). On an average, a Chief spends 552 days in office, however, if the appointment was made prior to 1985, on an 

average s/he would spend 808 days in office. The average drops down significantly to 420 days, if the appointment 

was made post 1985. Therefore, the current trend is of the Collegiums appointing CJIs that do not have a significantly 

longer tenure. 

No female CJI till date- 

Till date, no woman Justice has served as the Chief of the Court. This figure is deplorable and reaffirms the accusation 

of gender bias in matters of appointment. It is believed by many, that the Court could have had its first woman CJI in 

the form of Justice Ruma Pal. The story goes that in the year 2000, three Justices were to be appointed to the Court 

and the date of swearing in was fixed on 29.01.2000. Prospective appointees Justice Ruma Pal and Justice Sabharwal 

were on the same level of seniority and in such tricky situations, according to the settled convention the Justice whose 

name was higher alphabetically was to be sworn in first, which was Justice Ruma Pal. If the Convention would have 

been followed, Justice Pal would have served as the Chief after the retirement of Chief Justice Lahoti in 2005. 

However, in a surprising turn of events the date of swearing in was preponed to 26.01.2000 to coincide with the 

Golden Jubilee of the Court and somehow this communication did not reach Justice Pal in time. Justice Pal could not 

reach in time for the swearing in and Justice Sabharwal was sworn in first and became a senior Justice (Justice Pal was 

sworn in few hours later). He went on to become 36th Chief Justice of India. 

Justice Ramana, if he is made the next Chief Justice of India, will be the first Judge from the Andhra Pradesh High 

Court to serve as the CJI. However, his appointment conforms with other behavioural patterns of the Court i.e., 

appointing only men as the CJI and appointing Judges elevated from the Bench, in particular the ones who have 

served as the Chief Justice of a High Court. 

Courtesy: 'Live Law' as extracted from: 

https://www.livelaw.in/columns/appointing-the-chief-justice-of-indiawhat-is-the-criteria-170306 
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Article: 12 

The Collegium & Open Secrets 

Judges Appointment 

Unlike the British and American Constitution, the Indian Constitution provided for a method of appointment that 

neither gives the executive absolute authority (which the British model does) nor does it permit the Parliament to have 

any role in the appointment (American model of appointment) that involves a possibility of subjecting judicial 

appointments to political pressure. The text of the Constitution postulated a consultative and participatory process 

which unfortunately has not been adhered to and therefore the inherent check necessary for the maintenance of 

balance between the institutions exercising the power has been obfuscated. The fallout is that the power to appoint 

judges has flip-flopped between the executive and the judiciary. 

In the second judges' case (1993), this power to appoint judges of the Supreme Court and the High Courts has come to 

vest in a collegium of judges and, the executive's role was effectively obliterated. This is how India became the first 

and probably the only country where judges acquired democratic political power to appoint judges through judicial 

interpretation of the constitutional text. The union executive is now bound by the decisions of the collegium, and if it 

has a view different from that of the collegium, it can send it back to the collegium with the reasons, asking for a 

reconsideration. But if the collegium reaffirms its recommendation then the central government is bound to accept it. 

Because, no timeline is prescribed during which the President of India needs to sign the warrant of appointment of the 

judges, the central government delays the judicial appointments taking the advantage of this loophole. 

The central government's recent decision modifying the recommendation of the collegium to extend the tenure of 

Justice Pushpa Ganediwala, an Additional Judge of the Nagpur bench of the Bombay High Court by one year is per se 

against the prevailing scheme. The collegium had recommended giving her two years' extension but the central 

government modified the proposal and gave her an extension of just one year as an additional judge. But this is not 

shocking. The primacy of collegium was directly-indirectly interrogated by the central government on several 

occasions. The union government unilaterally modified the collegium's recommendation and segregated the name of 

Mr. Gopal Subramanium from the panel of four names recommended for appointment as Supreme Court judges. 

Similarly, the central government had also segregated the name of Justice K.M. Joseph from the recommendation of 

the collegium and resisted his elevation on the flawed grounds of "fair representation" and a junior in all India 

seniority list. 

But a more precarious trend is visible where the Supreme Court collegium itself has changed its recommendations 

without giving any reasons. The central government did not notify the collegium's recommendation (2016) to transfer 

Justice M R Shah from the High Court of Gujarat to the Madhya Pradesh High Court. At that time, the then Chief 

Justice T S Thakur was heading the collegium. The matter was pushed to an extent that the CJI told the Attorney- 

General that he would withdraw the judicial work from Justice Shah if the central government did not process his 

transfer. But the firm central government finally prevailed and the government returned the recommendation to the 

collegium for its reconsideration in February 2017 after Chief Justice Thakur retired and Justice J S Khehar became 

the Chief Justice of India. Surprisingly, the collegium headed by Chief Justice J.S. Khehar, instead of restating Justice 

Shah's transfer, recalled the previous recommendation made by the collegium. Justice Shah continued to serve in the 
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High Court of Gujarat till July 2018 as the second senior-most judge. Later on, he was elevated as the Chief Justice of 

Patna High Court based on the recommendation made by the collegium headed by the then Chief Justice Dipak Misra. 

In November 2018, he was elevated to the Supreme Court of India. 

It is pertinent to mention here that recently during a function to celebrate the diamond jubilee of the Gujarat High 

Court Justice Shah described PM Modi as "our most popular, loved, vibrant, and visionary leader". In 2018 also, when 

he was appointed the Chief Justice of Patna High Court, he had called PM Modi "a model and a hero". The only other 

Supreme Court judge in recent times to openly praise Prime Minister Modi was Justice Arun Mishra, now retired. In 

February 2020, Justice Mishra had said that PM Modi was an "internationally acclaimed visionaryand a versatile 

genius who thinks globally and acts locally". Many prominent members of the bar had criticized his statement saying 

that such statements reflect poorly on the independence of the judiciary which is a basic structure of the Constitution 

and the judges should not display any proximity with the executive which is the biggest litigant in the courts of law 

and should maintain a distance from the executive functionaries to strengthen the public trust in the institution of the 

judiciary. 

Notably, the Supreme Court collegium comprising the Chief Justice Ranjan Gogoi, Justices Madan B. Lokur, A.K. 

Sikri, S.A. Bobde, and N.V. Ramana on 12th December 2018 recommended elevating Rajasthan High Court Chief 

Justice Pradeep Nandrajog, and Delhi High Court Chief Justice Rajendra Menon to the Supreme Court. Meanwhile, 

Justice Lokur retired from the office on 30 December 2018 and Justice Arun Mishra joined collegium, a body of five 

senior judges. The Collegium met again on 10 January 2019 and surprisingly changed its 12 December 2018 

recommendation and made a fresh recommendation to elevate Justice Sanjiv Khanna, Judge, Delhi High Court (Sl. 

No. 33 in the combined seniority list of all India High Court Judges) and Justice Dinesh Maheswari, the Chief Justice 

of the Karnataka High Court (Sl. No. 21 in the combined seniority of all India High Court Judges) superseding several 

High Court judges. 

On 10 May 2019, the Supreme Court collegium recommended the appointment of Gujrat High Court Judge Justice 

Akil Kureshi as the Chief Justice of Madhya Pradesh High Court. However, the appointment of Justice Kureshi was 

not notified by the Law Ministry apparently on the ground that he had passed strictures against Amit Shah in 2010 

when Shah was Home Minister of Gujarat. The collegium, not to anyone's surprise, changed its 10 May 2019 

recommendation with the modification that Mr. Justice A.A. Kureshi should be appointed as the Chief Justice of the 

Tripura High Court. As usual, no reason was given for this abrupt modification. 

Justice Pushpa Ganediwala was recommended to be appointed as a permanent judge by the collegium on 20 January 

2021. However, this decision was changed within a week following media reports after her controversial interpretation 

of the POCSO Act which was later stayed by the Supreme Court. This once again raises apprehensions regarding the 

functioning of the collegium. Whether the senior-most Supreme Court judges sitting in administrative capacity can 

dissect a judicial decision or based on some judgments which received massive media attention can decide the 

elevation or confirmation of a judge. It can set a bad precedent. Justice Ganediwala's wrong judgment should have 

been overruled by the appellate court. What will collegium do if a permanent judge of the High Court delivers wrong 

judgments? Will such judges be impeached for delivering wrong judgments? 

Since its conception, the Supreme Court collegium has been functioning in an "opaque" and "non-transparent" 

manner. Increasingly greater reliance was placed on the principle of qualitative worthiness of a judge as opposed to a 

more objective parameter. But it never assigned any credible parameters for decrypting one judge more worthy than 

the other. In absence of any transparency, nobody knows whether collegium undertakes the examination of judgments 

rendered by those for consideration for either appointment or confirmation. If it takes into account then what is the 

weightage given to it and whether all judgments are taken into account or recent judgments? 

The Supreme Court while declaring NJAC unconstitutional in 2015 proposed to modify the existing Memorandum of 

Procedure (MoP) to plug the loopholes. The new MoP is yet to be finalized because of perpetual differences between 
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the Collegium and the central government over the issues. A news report published in February 2018, informed that 

the law ministry wrote a letter to the Supreme Court in July 2017 admitting three points of disagreement: First; the 

central government wanted to keep the reasons for rejecting any selection confidential if it is essential in the interest of 

"national security and overriding public interest" and can share only with the CJI. Second; the Supreme Court was not 

in favour of establishing a secretariat for examining and clearing the names of judges and creating a committee of 

judges beyond collegium to examine the complaints against sitting judges. And third; it was also against the search 

and evaluation committees for selecting suitable candidates. In absence of MoP, the governmental grip over collegium 

has amplified immensely and has twisted into a pseudo collegium. Perhaps, the collegium is responsible for its 

decline. It should put its house in order. 

The Supreme Court collegium has failed to devise a defensible mechanism for the appointment of judges. Even in the 

case of qualitative assessment of a judge, a more objective and transparent criterion should be developed. These may 

include- number of majority judgments authored by a judge, number of dissents authored by a judge, number of 

concurring opinions authored by a judge, number of cases disposed of by a judge as judge of the High Court and also 

as the Chief Justice of the High Court, number of significant judgments authored by a judge which were later 

approved by the Supreme Court, etc. Such criterion can be further sharpened by defining as to what would constitute a 

landmark judgment and probably also the number of working days devoted by a judge in office and so on. In addition 

to this, seniority attached with differential weightage and his integrity, honesty, character, class-bias, caste-bias, 

communal leanings, political alignments, and any other attributions would bring a lot more credibility to the merit and 

qualitative worthiness argument of the collegium. In absence of it, merit base argument would remain a shallow drum 

being played often by the collegium when they prefer to favour one judge over the other disregarding seniority. 

Courtesy: 'Live Law' as extracted from: 

https://www.livelaw.in/columns/collegium-supreme-court-constitution-judges-appointment-169954?infinitescroll=1 
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Sneak Peek: 

No. of words: 827 words  

Note: This article will help you to explore the journey of the legal development of Sedition Laws in India. A must 

read for every law aspirant. Enjoy this article!! 

 

Article: 13 

Over the years, poets, students, and even a village have been booked under the sedition law 

The Central Hall of Parliament doubles up as a portrait gallery. On its walls hang portraits of leaders who shaped the 

destiny of India. If a viceroy from British India were to walk into the hall today, his mind will find a different 

commonality between the portraits of M K Gandhi, Bal Gangadhar Tilak, Jawaharlal Nehru, Abul Kalam Azad and 

Vinayak Damodar Savarkar. All seditious men, he would think, rightly jailed by the government of British India. 

Governments past and present have used a colonial-era law to charge many more ‗seditious‘ men and women, most 

recently during the farmer protests, when a series of cases were filed against journalists and politicians. The crime of 

sedition first found mention in the draft Indian Penal Code of 1837. Englishman Thomas Macaulay was responsible 

for codifying the mishmash of laws applicable in different parts of the country into a draft code. Macaulay had studied 

law at Cambridge but never seriously practised it. He ventured into writing and politics and even after being elected to 

the House of Commons (twice), he found his political and financial future bleak. A yearly salary of 10,000 pounds 

was 34-year-old Macaulay‘s incentive for coming to India as a member of the Governor General‘s council and 

chairing the first law commission. 

Macaulay‘s draft code provided that anyone who by speaking or writing attempts to ―excite feelings of disaffection‖ 

towards the government in the territories of the East India Company will be punished with banishment for life or with 

imprisonment for three years. The clause did not use the word sedition and was loosely modelled on old English law. 

The draft code was finished in 1837 and the mutiny of 1857 catalysed its becoming into law in 1860, a year after 

Macaulay‘s death. But the law missed out on including the clause related to sedition. The ‗mistake‘ was rectified 10 

years later by the insertion of Section 124A in the penal code. 

With nationalist movements gaining ground, the government started using the sedition law as a tool for suppressing 

free speech and dissent. In 1897, Bal Gangadhar Tilak became the first political personality to be persecuted under the 

sedition clause for his writing and speeches. He faced three separate trials and was jailed twice. When Mahatma 

Gandhi was tried under Section 124A in 1922, he did not deny the charges. He said that ―to preach disaffection 

towards the existing system of government has become almost a passion with me…‘‘. Maulana Azad and Nehru 

remained equally defiant at their sedition trials. 

The sedition law came up for discussion during the framing of the Constitution. The draft Constitution included 

sedition as a restriction on the right of freedom of speech and expression. Members like Sardar Bhopinder Singh 

Mann, Sardar Hukum Singh (who later became Lok Sabha Speaker), both from East Punjab, rallied for the removal of 

the word sedition from the Constitution. As a result, sedition was omitted and the Constitution restricted the freedom 

of expression on grounds like libel, contempt of court, morality and security of the State. 

After the Constitution came into effect, judicial decisions interpreted the freedom of speech and expression in a 

comprehensive manner. It created difficulties for the government. In response, Prime Minister Nehru‘s government in 

1951 introduced the first constitutional amendment Bill in the provisional Parliament. This amendment added three 

new restrictions to the freedom of speech, one of them being ―public order‖. During the debate on the Bill, MPs again 

raised concerns about Section 124A of the Indian Penal Code. 
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Nehru responded to the debate by stating, ―So far as I am concerned, that particular section is highly objectionable and 

obnoxious. It should be given no place in our Constitution for reasons both practical and historical. The sooner we get 

rid of it, the better. We might deal with the subject of this section in other ways, in more limited ways, as every other 

country does, but that particular Section as it is should have no place, because all of us have had enough experience of 

it in a variety of ways.‖ But neither his nor successive governments tried removing Section 124A. 

In 1962, a five-judge Bench of the Supreme Court held that Section 124A was constitutionally valid as it came within 

the limit of public order restrictions in the Constitution. It also protected speech that was critical of government action 

and limited the use of sedition law to cases of inciting violence and armed rebellion. 

In 2011, D Raja as a Member of the Rajya Sabha made one of the last attempts through his private member Bill to 

remove the sedition law from the penal statute book. Over the years, poets, students, authors, journalists, cartoonists 

and even an entire village have been booked under the sedition law. And, Macaulay‘s Section 124A in an updated 

form continues to be a part of the Indian Penal Code. 

Courtesy: 'Indian Express' as extracted from: 

https://indianexpress.com/article/opinion/columns/bal-gangadhar-tilak-mahatma-gandhi-sedition-law-chakshu-roy-

7187591/ 
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Sneak Peek: 

No. of words: 916 words  

Note: In this article, the author has put forth some constitutional suggestions with regard to the Farmers protest. It will 

enhance your legal acumen. A must read for every law aspirant. Enjoy this article!! 

 

Article: 14 

Don‟t repeal – recall the farm laws 

A respected political commentator recently concluded that ―as far as the farm laws are concerned, the Modi 

government has already lost the battle‖. Describing the farmer‘s blockage of New Delhi as the Prime Minister‘s 

―Thatcher or Anna moment‖, the same commentator counsels a ―tactical retreat‖. Another learned commentator has 

said that ―as a last resort‖, the government may make the farm laws optional. It is sage advice. If we were to assume 

for a moment that a ―tactical retreat‖ was deemed desirable by the PM and the Cabinet, the question would arise: How 

would such a retreat be made? 

Any discussion about how good or bad the farm laws are for farmers or the country now seems to be an irrelevant 

consideration. The protest highly likely won‘t end until the laws are repealed. To repeal these laws, Parliament would 

have to enact a Repealing Act. This might be politically humiliating, but irrespective of whichever party, or coalition 

commands the confidence of the Lok Sabha, the passing of a Repealing Act will set a dangerously bad precedent in 

our country‘s constitutional and political traditions. Everything should be done to prevent such a precedent. Luckily, 

the Constitution provides a potential way to break this impasse without setting such a precedent. 

According to Article 246 our Constitution, Parliament can enact a law on any subject listed in List 1 of Seventh 

Schedule (―Union list‖), and state legislatures can do so on any subject listed in List 2 of the same schedule (―state 

list‖). Both have concurrent power to enact any law listed in List 3. Interpreting Article 246, the Supreme Court in 

many leading decisions has held that if the subject of legislation falls in List 2, Parliament cannot enact a law on that 

subject. However, this law laid down by the Supreme Court does not apply if Article 252 is invoked. 

Generally, Parliament cannot enact a law on any subject in the state list, but per Article 252 of the Constitution, if the 

legislatures of two or more states resolve that it is desirable that Parliament should enact a law on a subject in the state, 

then the general prohibitions of Article 246 do not apply. Enabled by a resolution of two or more state legislatures, 

Parliament can now enact the law in the generally forbidden area of the state list but such a law is applicable only to 

the states that originally resolved to enable the Parliament. However, if more state legislatures want to adopt this 

Parliamentary legislation, all they have to do is pass a resolution in the house. Or they can study the Parliamentary law 

and draft a law they like and enact it, because the subject of legislation is outside Parliament‘s jurisdiction anyway. 

Simply speaking, let‘s take the example of entry 14 in the state list. It says: ―agriculture, including agricultural 

education and research, protection against pests and prevention of plant diseases.‖ Let‘s say that state legislatures of 

states X and Y resolve that they would like Parliament to enact a law on this subject for them. The resolution is 

necessary because otherwise Parliament can‘t enact a law on this subject since it falls in the exclusive jurisdiction of 

the state legislatures. But once they resolve, the law enacted by Parliament would be applicable to the states. And 

other states can join in either by accepting Parliamentary law by resolution, or by enacting a law of their own. 

How can this be used to break the impasse? One way could be to convince two state legislatures to invoke their 

authority under Article 252, and to pass a resolution enabling Parliament to enact a law under, say, entry 14 of the 

state list. So enabled, Parliament can then enact a ―Recalling Act‖, empowered whereby the President by notification 

would ―recall‖ the farm laws. Parliament has the final authority to decide on its internal procedures that are not subject 
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to judicial review, and it can enact any law it likes so long as it doesn‘t violate the Constitution. A Recalling Act 

would not ―repeal‖ the legislation, as lawyers understand it, but would ―recall‖ it for further deliberations. 

For practical intents and purposes, the farm laws would cease to exist, and the Recalling Act should say so clearly in 

order to avoid future interpretational disputes. After being so ―recalled‖, the laws could be placed before Parliament 

for due discussions and deliberations, and could later be enacted in a suitable form for the purposes of the original 

state legislatures that had passed the enabling resolutions under article 252. Other states can opt in later by resolution, 

or have their own legislation. 

There are several benefits to this approach. First, the original constitutional bad karma of introducing the laws via 

ordinance route could be corrected. Second, we could avoid setting a dangerously bad precedent in our constitutional 

and political traditions. Third, the moment farm laws are recalled by the ―Recalling Act‖, the farmers could break their 

protest since there would be no reason for the protests to go on. The laws against which they were protesting have 

been recalled, and are no longer binding on anyone. The farmers can go home and be with their families, the police 

and paramilitary forces could stand down and stand easy, the construction work on the highway can be resumed, main 

highways to Delhi will be open again, and most importantly, the debate can be shifted to where it should have been in 

the first place: Parliament. 

Courtesy: 'Indian Express' as extracted from: 

https://indianexpress.com/article/opinion/farm-laws-protest-modi-bjp-7186144/ 
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Sneak Peek: 

No. of words: 948 words  

Note: In this article, the author has critically examined the recent regulation with regard to Online Media platform. As 

a CLAT aspirants do follow it and go for that Vidhigya 360 analysis of the regulation and make your own short notes 

too. 

 

Article: 15 

Centre‟s new IT rules were much-needed to ensure online platforms are subject to law of the land 

The policy has tried to create the much-needed level-playing field between online news platforms and print media on 

the one hand and online and television news media on the other. 

Balancing the need for regulation to keep out obnoxious online content that promotes violence and vulgarity with the 

need to preserve our constitutional values and freedom of expression is at the core of the new rules which have been 

formulated by the Union government to address concerns regarding new media. 

The policy has tried to create the much-needed level-playing field between online news platforms and print media on 

the one hand and online and television news media on the other. It has also tried to bring online news portals within 

the ambit of the code of ethics that governs print media. These include the norms of journalistic conduct drawn up by 

the Press Council Act and the Cable Television Networks (Regulation) Rules, 1994. This was long overdue because of 

the recklessness and irresponsibility that is on display on some of these platforms. 

Similarly, while the cinema industry has a film certification agency with oversight responsibilities, OTT platforms 

have none. However, in order to ensure artistic freedom, the government has proposed self-regulation and has said that 

the OTT entities should get together, evolve a code and come up with content classification so that a mechanism is 

evolved to preclude non-adults from viewing adult content. They must get down to do it. The grievance redressal 

mechanism thought of is three-tier, with the publishers and self-regulating bodies being the first two. The third tier is 

the central government oversight committee. The policy proposed requires publishers to appoint grievance redressal 

officers and ensure a time-bound acknowledgement and disposal of grievances. Then, there can be a self-regulating 

body headed by a retired judge. 

Online platforms are wary of rules that seek verification of accounts, access control etc, but these issues need to be 

resolved within the framework of India‘s laws. For example, while mainstream media is conscious of provisions in the 

Indian Penal Code (IPC) that deal with the promotion of violence, enmity among communities, defamation etc, the 

content on online platforms seems to be oblivious of all this. The vulgar comments posted on social media about 

women professionals in media or other fields and the inability of the Indian state to deal with such behaviour makes 

one wonder whether the IPC is even applicable in cyberspace. 

The Indian digital and OTT players can draw lessons from the concerted action taken by digital companies in 

Australia, which have come together and drawn up a code to deal with fake news and disinformation. This is called 

the Australian Code of Practice on Disinformation and Misinformation and was released only recently by the Digital 

Industry Group. 

The Australian Communications and Media Authority (ACMA) has welcomed the initiative and said that more than 

two-thirds of Australians were concerned about ―what is real or fake on the internet‖. In response, the ACMA says 

that digital platforms agreed to a self-regulatory code ―to provide safeguards against serious harms arising from the 
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spread of dis-and misinformation‖. Some of the actions promised by the digital platforms include disabling accounts 

and removal of content. 

In the UK, the government is all set to bring in a law to make online companies responsible for harmful content and 

also to punish companies that fail to remove such content. The aim of the proposed ―Online Safety Bill‖ is to protect 

internet users and deal firmly with platforms that promote violence, terrorist material, child abuse, cyber bullying, etc. 

Digital Secretary Oliver Dowden was quoted as saying, ―I‘m unabashedly pro-tech but that can‘t mean a tech free-for-

all‖. This, in a sense, sums up the current mood on this issue across democracies. In the UK, self-regulation governs 

print media and private television and radio are regulated by the Independent Television Commission and the Radio 

Authority as provided by a statute. 

As regards the two ministers who announced the government‘s guidelines — Ravi Shankar Prasad and Prakash 

Javadekar — it should not be forgotten that both of them are the heroes of what is called the ―Second Freedom 

Struggle‖. They fought against the dreaded Emergency imposed by Prime Minister Indira Gandhi in the mid-1970s 

and suffered incarceration so that the people got back their Constitution and democracy. Obviously, their commitment 

to basic democratic values has and will continue to influence their policy formulations vis-à-vis media regulation. 

Finally, a word about the framework within which companies should operate in India. As the Union Minister for 

Information Technology, Prasad said they must function with the laws of the land. This is non-negotiable. In recent 

times, Twitter has tried to define freedom of expression and even claimed that it seeks to protect the freedom of 

expression of Indians. ―Freedom of expression‖ is embedded in the chapter on fundamental rights in our Constitution 

and it is circumscribed by what are called ―reasonable restrictions‖. These are in place because India is a vibrant 

democracy and the most diverse society in the world with many social, political and economic complexities. That is 

why India‘s founding fathers had, with great intuition and foresight, introduced a caveat vis-à-vis freedom of 

expression, so that constitutional rights promote internal peace and harmony. What these freedoms are and what these 

restrictions are have been defined by our Supreme Court in innumerable cases and the law as laid down by India‘s 

apex court is the law of the land. We do not want some private international companies to assume the role of some 

supra courts and put their own spin on our Constitution. 

Courtesy: 'Indian Express' as extracted from: 

https://indianexpress.com/article/opinion/columns/digital-space-social-media-regulation-govt-control-it-act-7206572/ 
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Sneak Peek: 

No. of words: 790 words  

Note: In this article, the author has critically examined the Labour codes in the view of growing inequalities in India. 

Here, the author highlighted the need of informal sector and inclusion of the same in the ambit of the labour law in 

order to bridge the gap of inequalities.  

 

Article: 16 

Labour codes need to be drafted keeping in mind realities of informal sector workers 

Finance Minister Nirmala Sitharaman in her budget speech referred to the implementation of the four labour codes, 

closing the process that started 20 years ago. She also mentioned a handsome Rs 15,700 crore for MSMEs, more than 

double of this year‘s budget estimate. 

The announcements are welcome if they provide job and social security to informal workers. India‘s estimated 450 

million informal workers comprise 90 per cent of its total workforce, with 5-10 million workers added annually. 

Nearly 40 per cent of these employed with MSMEs. 

Why are these important announcements? According to Oxfam‘s latest global report, The Inequality Virus, out of the 

total 122 million who lost their jobs in 2020, 75 per cent, which translates to 92 million jobs, were lost in the informal 

sector. The report further highlights that over 300 informal workers died due to the lockdown, with reasons ranging 

from starvation, suicide, exhaustion, road and rail accidents, police brutality and denial of timely medical care. The 

National Human Rights Commission recorded over 2,582 cases of human rights violation as early as April 2020. 

The financial year 2020-21 had been a tough year economically — the economy is expected to contract by 7.7 per 

cent. So, while there is an urgent need to revive the economy by generating employment, the COVID-19 experience 

tells us that there is also a need to provide social protection, especially to the 450 million informal sector workers. 

But will the finance minister walk the talk? Over the last year, what the government seems to have done is quite the 

contrary. First, they diluted the labour laws; then they drafted the rules of the Code on Social Security without really 

taking into consideration the plight of the informal sector workers. To add to this, the rush to clear the labour codes 

and form the draft rules shows little to no intent on part of the government to safeguard workers. 

For instance, while on paper, the draft rules envisage wider coverage through the inclusion of informal sector and gig 

workers, at present the draft rules apply to manufacturing firms with over 299 workers. This leaves 71 per cent of 

manufacturing companies out of its purview. 

Like FM Sitharaman announced, the draft rules mandate the registration of all workers (with Aadhaar cards) on the 

Shram Suvidha Portal to be able to receive any form of social security benefit. The portal has been developed by the 

Ministry of Labour and Employment. Now, on the one hand, this would lead to Aadhaar-driven exclusion and, on the 

other, workers will most likely be unable to register on their own due to lack of information on the Aadhaar 

registration processes. A foreseeable challenge is updating information on the online portal at regular intervals, 

especially by the migrant or seasonal labour force. At present, it is mandatory, failing which they will not be eligible 

for any social security benefits. 

It is also unclear as to how these benefits will be applicable in the larger scheme of things. For instance, will a migrant 

worker with an Aadhaar card registered in her/his home state of Bihar be eligible for social security benefits in Gujarat 

where she/he is currently employed? It is, therefore, important for the draft rules to clearly state how their applicability 
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will unfold with respect to the migrant informal workforce. According to a recent IHD report, the total number of 

vulnerable migrant workers could range from 115 million to 140 million. 

The draft rules fail to cater to the growing informal workforce in India — a workforce of contract and casual labour 

without the safety and security net extended to the formal sector. The growing informal nature of the workforce and 

the lack of the state‘s accountability makes it a breeding ground for rising inequality. The workers face the risk of 

violations of their human and labour rights, dignity of livelihood, unsafe and unregulated working conditions and 

lower wages apart, among several other vulnerabilities. They are devoid of any employment security, paid leaves, 

health benefits or social security. These vulnerabilities of the informal sector became even more prominent as the 

entire country went into a state of suspension due to the lockdown enforced as a state response to the pandemic. The 

existing social security schemes failed to provide protection during such times of crisis, and one can only hope that the 

same mistakes aren‘t repeated. 

The Code on Social Security was envisaged as a legal protective measure for a large number of informal workers in 

India but unless the labour codes are made and implemented keeping in mind the realities of the informal sector 

workers, it will become impossible to bridge the inequality gap. 

Courtesy: 'Indian Express' as extracted from: 

https://indianexpress.com/article/opinion/columns/nirmala-sitharaman-union-budget-labour-codes-law-7193088/ 
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Sneak Peek: 

No. of words: 825 words  

Note: The article talks about the custodial torture in India in the light of the recent Supreme Court Judgment, which 

constituted a separate committee to examine the said situation. Here, the author highlighted the need to broaden the 

ambit of term Torture in Criminal Law. It is suggested to have a fair idea about it. 

 

Article: 17 

Torture, an issue ignored 

According to a report published by a voluntary organisation, the National Campaign Against Torture, in 2019, 117 

people died in police custody and 1,606 died in judicial custody. 

In a recent judgment, the Supreme Court stated that ―when the protector of people and society himself instead of 

protecting the people adopts brutality and inhumanly beat the person who comes to the police station, it is a matter of 

great public concern‖. A recently-reported case of torture is of Jayaraj in Tamil Nadu. Very few victims get justice. 

Most of them are not reported and the reported cases die because of weak mechanisms to deal with them. I take this 

opportunity to suggest reforms to the Government of India-constituted five-member committee, meant to propose 

reforms to criminal laws. 

The mandate of the government to the committee is not available in the public domain. Only the broad terms, drawn 

by the committee itself, are available. It is not known, out of the large number of issues, which areas shall be on the 

agenda. The broad terms are enough to consider anything or ignore everything. Pertinently, the specific issue of 

―preventive criminalisation of acts or omissions, including attempt‖ is mentioned but the term ―custodial torture‖ is 

missing in the broad terms. 

There are two provisions in the Constitution in this regard. Article 20(3), a pro-liberty provision, protects an accused 

of any offence from being a witness against himself. Article 22(4) regulates the preventive detention of a person by 

permitting it under certain circumstances. Allowance of preventive detention is an anti-liberty concept and such a 

provision is rarely found in constitutions of modern democracies. Article 20(3) is the safeguard against custodial 

torture. 

It is surprising that instead of focussing on an area that requires comprehensive legislation, which is an important pro-

liberty issue, relatable to Article 20(3), the committee has chosen to outline the term ―preventive criminalisation‖, 

which will be anti-libertarian although a harsh law, the National Security Act, is already in force. 

In 1980, the Supreme Court said it was ―deeply disturbed by the diabolical recurrence of police torture‖. Again in the 

D K Basu case in 1997, it said that ―the word torture today has become synonymous with the darker side of the human 

civilisation‖ and also declared protection from torture ―within the inhibition of Article 21‖ — the right to life. There 

are statutory provisions in the Code of Criminal Procedure, 1973 and the Evidence Act to assure that torture is avoided 

but the same have seemingly failed to tackle the issue. 

The dignity of an individual is ―natural‖ and ingrained in a human being, an inalienable command of the respect of 

persons. It cannot be understood to be a right available at the mercy of the state‘s mechanism. With the most 

comprehensive Constitution, we have no comprehensive legislation to deal with horrendous acts of torture. We have 

comprehensive legislative mechanisms to deal with harassment of women in the workplace and rightly so; negligent 

driving causing harm to bodily injury; domestic violence and even the prevention of cruelty to animals. Our system 
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has not considered the issue of torture serious enough to bring about a comprehensive law to ensure discipline in the 

functioning of the police, which derives its powers from the colonial-era Police Act of 1861. 

According to a report published by a voluntary organisation, the National Campaign Against Torture, in 2019, 117 

people died in police custody and 1,606 died in judicial custody. It noted that ―most deaths in police custody occur 

primarily as a result of torture‖. The methods of torture used in 2019 included hammering iron nails into the body, 

stretching legs apart, striking genitals, stripping, waterboarding, electric shocks, and even more horrific examples. 

These victims of custodial torture are mostly left ―damaged‖ for life, unable to find closure, justice or even the 

treatment they need in its aftermath. According to the National Crime Records Bureau, custodial deaths have 

increased by 9 per cent from 92 in 2016 to 100 in 2017. 

The Lok Sabha had passed the Prevention of Torture Bill, 2010, wherein ―torture‖ was expanded to include food 

deprivation, forcible feeding, sleep deprivation, sound bombardment, electric shocks, cigarette burning, and other acts. 

The Indian police force uses these techniques. A Select Committee of Parliament endorsed the Bill and made some 

positive recommendations for rehabilitation, compensation and witness protection. Upon the lapse of this Bill, in 

2017, another Bill on torture was brought out which changed the essence of the proposed mechanism of the 2010 Bill. 

Every possible change that can dilute the culpability of the accused, making the detainee vulnerable, has been brought 

about in the more recent Bill. 

Our large network of institutions is weak and dependent on the police system. Perhaps that is the reason we cannot 

take appropriate action against this menace. Law-making in India has been very weak when it comes to fixing the 

accountability of people occupying public posts, including the police. I hope the committee will take this issue 

seriously and tells policy-makers how an effective law, in line with the 2017 Bill, is the need of the hour. 

Courtesy: 'Indian Express' as extracted from: 

https://indianexpress.com/article/opinion/torture-an-issue-ignored-7200848/ 

 

 

  

https://indianexpress.com/article/opinion/torture-an-issue-ignored-7200848/
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Sneak Peek: 

No. of words: 900 words 

Note: In this article, the author has critically examined the concept of personal liberty in the light of some recent  

Judgments of Supreme Court of India. As a CLAT aspirant it is a suggested to have a fair idea about it. 

 

Article: 18 

Courts sound the bell for liberty 

Just as we were giving up hope, there are signs that the defence of individual liberty is not a lost cause. 

The idea that India was being ruled by foreigners who had no ‗right‘ to rule India or deprive Indians of their liberty 

came very late to India, if you consider that, in America, the Declaration of Independence was signed on July 4, 1776. 

Over a hundred years later, the idea of Independence — of a sovereign Indian state — germinated in India. At the 

Calcutta Congress in 1906, Dadabhai Naoroji sought Swaraj, but it was for limited self-government. In 1916, Bal 

Gangadhar Tilak and Annie Besant started the ‗Home Rule‘ movement and demanded the status of a ‗dominion‘ under 

the British Empire. It was only at the Lahore Congress in 1929 that the Congress Working Committee adopted the 

declaration on Purna Swaraj or complete independence. 

On attaining independence, India borrowed heavily from ideas that were in vogue in France and the United States, in 

particular the war cry of the French Revolution, ―Liberty, Equality and Fraternity‖, and the statement from the US 

Declaration of Independence ―that all men are created equal, that they are endowed by their Creator with certain 

unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness‖. The key word is Liberty. 

Assault on Liberty 

Never before in the history of independent India have the powers of the State been mobilised so ruthlessly to suppress 

every voice of dissent or protest or defiance. During the Emergency (1975-77), the target was the political opposition. 

Now, the target is every voice of dissent — be it political, social, cultural, artistic or academic. The farmers at Singhu 

and Tikri are protesting against the farm laws, not against the BJP as a political party; yet they are targeted by the 

investigating agencies. There are voices of protest against crimes perpetrated on Dalits, against discrimination, against 

price rise, against denial of information, against polluters, against the corrupt, against police excesses, against 

monopolies, against cronyism, against denial of workers‘ rights, against ruinous economic policies and so on. Every 

voice of dissent or protest is regarded as opposition to the BJP government and is sought to be suppressed. 

Ms Disha Ravi was supporting the farmers‘ protests, by all accounts she was not a political partisan, yet she was 

portrayed as an enemy of the state. Before her, there was a journalist, Mr Siddique Kappan, who set out to write a 

story on the victim of rape and murder in Hathras; he was portrayed as a conspirator to overthrow the established 

government. Students and women protesting the Citizenship (Amendment) Act were portrayed as the tukde tukde 

gang attempting to break up the sovereignty and integrity of India. Ms Nodeep Kaur supported workers fighting for 

their rights and she was jailed on charges of rioting and attempt to murder. A joke that was not uttered attracted the 

charge of outraging religious feelings and Munawar Faruqui, a comedian, was put in jail. The assault on every aspect 

of liberty is complete and manifest. 

Passive Spectators 

The court — especially the lower judiciary — was a passive spectator, routinely upholding arrests and mindlessly 

sending people to police custody or judicial custody. The settled law of the country was not followed. In State of 
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Rajasthan vs Balchand, Justice Krishna Iyer had declared that ―The basic rule may perhaps be tersely put as bail, not 

jail….‖ In Manubhai Ratilal Patel, the Supreme Court had underlined the duty of the Magistrate to 

―… apply his mind whether there is a warrant for police remand or justification for judicial remand or there is no need 

for any remand at all‖. Despite these rulings, courts merrily send people to jail. 

The saga of under-remand and under-trial prisoners is an outrageous violation of liberty. Once in every month or two, 

the prisoner will have a date in court. Invariably, one of the following will happen: the Investigating Officer will be 

absent or the Prosecutor will be absent or the Prosecution Witness will not turn up or the medical report will not be 

ready or the Judge did not have time or the Judge will be on leave. The prisoner will return to jail with another ‗date‘ 

and fading hope. It is not much better in the higher courts: thousands of bail applications are pending in the High 

Courts and the Supreme Court and are rarely disposed of in one hearing. I have found that the main reason is the 

stubborn opposition of the investigating agency (police, CBI, ED, NIA, etc) to every application for bail. 

Reassuring Verdicts 

An Arnab Goswami has its lessons. The Supreme Court (Justice D Y Chandrachud) reminded us that ―Deprivation of 

liberty even for a single day is one day too many.‖ I am happy that many more judges are no longer tolerating the bull-

headed opposition of the investigating agency and are weighing in favour of liberty. In Varavara Rao, the High Court 

of Bombay granted the 82-year old poet bail on medical grounds. In Disha Ravi, Judge Rana underlined the essence of 

democracy: ―Difference of opinion, disagreement, divergence, dissent or for that matter even disapprobation are 

recognized legitimate tools to infuse objectivity in state policies.‖ 

As courts uphold liberty, I feel as if a second struggle for independence has begun, and those languishing in jails may 

be able to breathe the air of liberty. 

Courtesy: 'Indian Express' as extracted from: 

https://indianexpress.com/article/opinion/columns/courts-sound-the-bell-for-liberty-p-chidambaran-columns-7207774/ 
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Sneak Peek: 

No. of words: 2200 words 

Note: This article talks about the impeachment trial on Donald Trump on the charge of inciting attack on the US 

Capitol building on January 6. This incident was most talked about story in the corridors of media in 2020.  

 

Article: 19 

'Incitement of Insurrection' and The Brandenburg Test 

With the acquittal of President Donald Trump by the Senate his impeachment trial saga has come to a close. There are 

however, several takeaways from the debates and discussions involved in the process, the most important being the 

Supreme Court case of Brandenburg Vs. Ohio 395 U.S. 444 (1969) which had laid down the famous 'Brandenburg 

test' on 'Free Speech' and 'Protected Speech' – a right guaranteed by the First Amendment and Fourteenth Amendment 

to the American Constitution. The First Amendment to the American Constitution states thus; 

"Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or 

abridging the freedom of speech, or of the press, or the right of the people peaceably to assemble, and to petition the 

Government for a redress of grievances." 

The Fourteenth Amendment to the American Constitution in Section 1 states thus; 

"All persons born or naturalized in the United States and subject to the jurisdiction thereof, are citizens of the United 

States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges 

or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, 

without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws." 

What therefore, is the Brandenburg Test as laid down by the Supreme Court in the case of Brandenburg Vs. Ohio?. 

Prior to the case of Brandenburg, the law concerning advocacy and free speech consisted of a series of variations 

based on the doctrine of "clear and present danger" declared by the U.S. Supreme Court in the cases of Schenck v. 

United States 249 U.S. 47 (1919), Frohwerk v. United States 249 U.S. 204 (1919) and Debs v. United States 249 U.S. 

211 (1919) in which the justices unanimously upheld the constitutionality of the Espionage Act. The question in every 

case," Justice Holmes had stated, in those cases, is whether the words used are used in such circumstances and are of 

such a nature as to create a clear and present danger that they will bring about the substantive evils that Congress has a 

right to prevent. The "clear and present danger" doctrine, uttered in response to Socialist opposition to American entry 

into World War I, many feel, was intended to explain why speech that was constitutionally protected in time of peace 

might be made criminal in time of war. Elaborating the said principle further the court had held that 'The character of 

every act depends upon the circumstances in which it is done. . . . When a nation is at war many things that might be 

said in time of peace are such a hindrance to its effort that their utterance will not be endured so long as men fight ...'. 

Justice Holmes, writing the opinion/judgment of the court in Schenck had concluded that the pamphlet prepared by the 

petitioners in Schenck created a 'clear and present danger' of obstruction of the draft i.e. conscription, and thus held 

that the petitioners' conviction for conspiring to distribute the pamphlet was constitutional. 

In Dennis v. United States, 341 U.S. 494 (1951) the Court added a further dimension to the principle of 'clear and 

present danger' doctrine to the effect that the danger which justifies government restriction of speech need not be 

"present" at all. The Court in Dennis upheld the constitutionality of certain provisions of the Smith Act, as well as 

convictions under the Act for conspiring to advocate and teach the desirability of overthrowing the government at 

some point in the future. In doing so, the Court held that the clear and present danger test required a court to ask 
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whether the gravity of the "evil," discounted by its improbability, justifies such invasion of free speech as is necessary 

to avoid the danger. In other words, the probability of the advocated danger occurring at some indefinite future time 

may be low, but if the gravity of the danger is great then the speech may be curtailed. The Dennis version of the clear 

and present danger test thus gave the government more powers and permitted broad speech restriction. 

By the year 1957 however, political situation in U.S.A. had undergone a sea-change and therefore, in Yates v. United 

States 354 U.S. 298 318 the Court indicated that it could not continue with the full implications of the case of Dennis 

and held that mere advocacy of belief could not be made a crime. The Court reasoned that since the Smith Act was 

only aimed at prohibiting "the advocacy and teaching of concrete action for the forcible over-throw of the 

Government, and not of principles divorced from action," Dennis could not be read as obliterating the traditional 

distinction "between advocacy of abstract doctrine and advocacy of action." Advocacy of the principle of violent 

overthrow, the Court indicated, was protected by the First Amendment, even if uttered with specific intent and hope to 

accomplish violent overthrow. Advocacy of "action for the accomplishment of forcible overthrow," on the other hand, 

was not protected, even if the action advocated was to take place at an indefinite future time: The essential distinction 

made was that those to whom the advocacy is addressed must be urged to do something, now or in the future, rather 

than merely to believe in something. 

Earlier, in the year 1927, in the case of Whitney Vs. California, 274 U.S. 357 (1927), the First Amendment principles 

had been put to test before the U.S. Supreme Court. In the facts of that case one MS Whitney was arrested and 

convicted of violating the California Criminal Syndicalism Act of 1919 for her role in helping to establish a party with 

communist ideology, the CLP. The State of California alleged that the CLP advocated the violent overthrow of the 

United States government and hence, the mere act of assisting in the formation of the CLP, becoming a member, or 

assembling with others to teach syndicalism constituted an illegal act, a felony, under the law. The matter was carried 

to the American Supreme Court. Justice Sanford, delivering the opinion/judgment of the court went beyond Oliver 

Wendell Holmes Jr.'s "clear and present danger" test in Schenck v. United States (1919) to state that the goals of the 

CLP abused free speech by uttering words that were "inimical to the public welfare, tending to incite crime, disturb 

the peace or endanger the foundations of organized government and threaten its overthrow," relying on what was 

essentially the "bad tendency test" first developed in Pierce v. United States (1920) and Gitlow v. New York (1925). 

The Court further had ruled that the law did not violate the Fourteenth Amendment's due process and equal protection 

clauses, and that it was a valid exercise of the state police powers. Significantly, in this case, justice Louis D. Brandeis 

had written a concurring judgment. However, in his judgment, while concurring with the majority, he made a spirited 

defense of free speech which sowed the seeds for the later Brandenburg judgment. The case of Whitney v. California, 

however, was not expressly overruled earlier till the judgment in Brandenburg case. 

In 1961 came the judgment of Noto v. United States, 367 U. S. 290,297-298. In this judgment the court felt that the 

earlier judgments relating to the Smith Act were actuated by a fear of invasion of Communist Ideology and the First 

Amendment Jurisprudence needed change and held thus: "the mere abstract teaching . . . of the moral propriety or 

even moral necessity for a resort to force and violence, is not the same as preparing a group for violent action and 

steeling it to such action." The court was further of the view that 'a statute which fails to draw this distinction 

impermissibly intrudes upon the freedoms guaranteed by the First and Fourteenth Amendments. It sweeps within its 

condemnation speech which our Constitution has immunized from governmental control'. 

And then in the year 1969 came the case of Brandenburg v. Ohio 395 U.S. 444. Putting all earlier decisions relating to 

the First Amendment and the Fourteenth Amendment of the U.S. Constitution into the melting pot the U.S. Supreme 

Court made a holistic attempt to delineate when the First Amendment protects advocacy of ideas or action, and when 

it does not. In Brandenburg, the Court stated in a unanimous opinion/judgement that the constitutional guarantees of 

free speech and free press do not permit a State to forbid or proscribe advocacy of the use of force or of law violation 

except where such advocacy is directed to inciting or producing imminent lawless action and is likely to incite or 

produce such action. Thus was born the "Brandenburg Test' by which the court established that speech advocating 

illegal conduct is protected under the First Amendment unless the speech is likely to incite "imminent lawless action." 
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Applying this test, the Court struck down Ohio's Criminal Syndicalism Act as the Act, in the opinion of the court, 

punished persons who only "advocate or teach the duty, necessity, or propriety" of violence "as a means of 

accomplishing industrial or political reform"; or who publish or circulate or display any book or paper containing such 

advocacy; or who "justify" the commission of violent acts "with intent to exemplify, spread or advocate the propriety 

of the doctrines of criminal syndicalism"; or who "voluntarily assemble" with a group formed "to teach or advocate 

the doctrines of criminal syndicalism." In the facts of the case one Clarence Brandenburg had addressed a small 

gathering of Ku Klux Klan members in a field in Hamilton County, Ohio. During the address, which was recorded by 

invited media representatives, Brandenburg bemoaned the fate of the "White Caucasian race" at the hands of the 

government. He made anti-Semitic and anti-black statements and alluded to the possibility of "revengeance" in the 

event that the federal government and Court continued to "suppress the white, Caucasian race." He also announced 

that the Klan members were planning to march on Washington, D.C., on Independence Day. Brandenburg was 

convicted of violating Ohio's Criminal Syndicalism law, which made it a crime to "advocate . . . the duty, necessity, or 

propriety of crime, sabotage, or unlawful methods of terrorism as a means of accomplishing industrial or political 

reform." He was fined and sentenced to serve one to 10 years in prison. The Supreme Court over turned his conviction 

and acquitted him. In so deciding, the Court specifically overruled Whitney v. California (1927), a case in which a 

woman had been convicted of belonging to a syndicalist organization in violation of a California law. The Court, 

however, did not explicitly overrule Dennis v. United States (1951), which had upheld the convictions of Communist 

Party leaders even though the danger their speech posed was far from imminent. 

Be that as it may, the 'Brandenburg Test' has been consistently followed by the U.S. Supreme Court in deciding 

subsequent cases. In Hess v. Indiana (1973) the Supreme Court applied the Brandenburg Test to a case in which Hess, 

an Indiana protester had said, "We'll take the fuc... street again" (or later) The Supreme Court ruled that Hess's 

profanity was protected under the Brandenburg test, as the speech "amounted to nothing more than advocacy of illegal 

action at some indefinite future time." The Court concluded that "since there was no evidence, or rational inference 

from the import of the language, that his words were intended to produce, and likely to produce, imminent disorder, 

those words could not be punished by the State on the ground that they had a 'tendency to lead to violence.'" In another 

case titled NAACP v. Claiborne Hardware Co. (1982), Charles Evers threatened violence against those who refused to 

boycott white businesses. The Supreme Court applied Brandenburg test and found that the speech was protected. The 

court was at pains to hold "Strong and effective extemporaneous rhetoric cannot be nicely channeled in purely dulcet 

phrases. An advocate must be free to stimulate his audience with spontaneous and emotional appeals for unity and 

action in a common cause. When such appeals do not incite lawless action, they must be regarded as protected 

speech". 

American Judicial history reveals that the Brandenburg principle has stood the test of time and continues to be the 

litmus test in all criminal prosecutions relating to free speech. However, in some cases involving issues of institutional 

exceptions such as admissions into Bar Associations and non-criminal sanctions Justice Rehnquist has overlooked the 

Brandenburg test. 

It is refreshing to note that even the Indian Supreme Court has referred to and relied upon the Brandenburg Test 

principle in some of its decisions. In the case of Arup Bhuyan Vs. State of Assam (2011) 3 SCC 377 and in the case of 

Indra Das Vs. State of Assam (2011) 3 SCC 380 our Supreme Court has profitably quoted from the judgement of 

Brandenburg V. Ohio and has gone to the extent of even stating thus;- "We respectfully agree with the above 

decisions, and are of the opinion that they apply to India too, as our fundamental rights are similar to the Bill of Rights 

in the U.S. Constitution." 

Courtesy: 'Live Law' as extracted from: 

https://www.livelaw.in/columns/freedom-of-speech-incitement-of-insurrection-brandenburg-test-donald-trump-

american-supreme-court-170455 

https://www.livelaw.in/columns/freedom-of-speech-incitement-of-insurrection-brandenburg-test-donald-trump-american-supreme-court-170455
https://www.livelaw.in/columns/freedom-of-speech-incitement-of-insurrection-brandenburg-test-donald-trump-american-supreme-court-170455
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Sneak Peek: 

No. of words: 2557 words 

Note: In the light of the recent case on the arrest of Disha Ravi (Toolkit Case), the author discussed the statutory 

provisions related to the arrest. It will help you to enhance your legal acumen. 

 

Article: 20 

Did the Police and Magistrate Follow Statutory Procedure in Disha Ravi's Arrest? 

The 18th century Italian criminologist, jurist and philosopher Cesare Beccaria was probably the first person to have 

theorised rules of legislation in a series of articles on various aspects of criminal law published in English as An Essay 

On Crimes and Punishments. He propounded the theory of separation of powers by saying it is not for the sovereign 

who represents society to say whether any individual has violated the law. In case of a violation, there are two parties: 

the state, which insists there has been a violation, and the other, who denies it. So there must be a third party to 

arbitrate. 

In his chapter on the interpretation of statutes, he says judges have no right to interpret laws because they are not 

legislators. They have not received the laws from their ancestors nor is it their domestic matter. According to him, 

―there is nothing more dangerous than the common axiom, ‗the spirit of the laws is to be considered‘. To adopt it is to 

give way to a torrent of opinions. This may seem a paradox to vulgar minds, which are more strongly affected by the 

smallest disorder before their eyes, than by the most pernicious, though remote, consequences produced by one false 

principle adopted by a nation.‖ 

In another context, he says that if a magistrate acts in an arbitrary manner, he opens a door to tyranny. 

When the codes of criminal law were sought to be codified under one consolidated Act in the 19th century, the 

primary anxiety was to make it certain and unambiguous. 

However, undoubtedly there are situations when a statute lacks clarity and has gaps. But where the Code of Criminal 

Procedure (CrPC) is concerned, one finds it is a very well balanced piece of legislation that is in complete conformity 

with the demands of a modern political state. The periodical amendments, suggested by Law Commissions headed by 

eminent jurists and duly deliberated on in parliament, have ensured that it keeps pace with the changing times. It is in 

this background that I will enumerate some sections of the code so it is easy to understand how the law has to be put in 

motion which is free from prejudices, fair on all counts. 

The CrPC divides offences under two heads – cognizable and non-cognizable. Cognizable offences are those where 

the police can arrest someone without obtaining warrants from a magistrate, whereas in non-cognizable offences, a 

warrant is essential. There are also two types of cases – one filed in the court called a complaint and the other 

instituted in the police station called an FIR. The police can arrest any person on information that he has committed a 

cognizable offence. 

Under section 166, any police officer of a certain rank can search premises in another police station‘s jurisdiction, but 

he shall only do so after recording in writing the grounds for doing so. The second check is that the officer conducting 

such search shall forthwith send notice to the officer in charge of the P.S within the limits of where the place is 

situated. The person so arrested shall be produced before a magistrate within 24 hours. 

Section 41 says the police officer has to be satisfied that such arrest is necessary: 
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To prevent such person from further committing such offence 

For purposes of investigation 

Prevent the person from causing evidence to disappear. 

The 177th Report of the Law Commission in 2001 noted that cognizability in the code is not premised upon the 

quantum of punishment prescribed or the gravity of the crime but upon the need to arrest for either or all the reasons 

specified in Section 41 and sometimes even to protect the offender from the public‘s wrath. It is for this reason that 

there is a close nexus between cognizability and arrestability. 

Their discussion may be of some interest: 

―We must say emphatically at this stage that there must be fear of the police in the public does not appeal to us. This is 

really a hangover of the colonial pst where it suited the colonial powers to have a(lower 0bureaucracy alienated from 

people but loyal to its masters…the police should be imbued with the democratic spirit and a spirit not of contempt or 

superciliousness.‖ 

Section 41 was amended in 2010 on the basis of the Law Commission report. The objective of the amendment was 

purportedly to maintain a balance between the liberty of citizens, society‘s interest in the maintenance of peace as well 

as law and order. Sections 41A to 41D were proposed through a Bill in 2002 but finally enacted only in 2009. 

Vague as the object may sound compressed in one sentence but when one reads the amended sections one finds they 

are explicit, set in plain English and do not require any elaboration whatsoever. It also exhibits a rare concern for 

personal liberty and its safeguards, and casts corresponding duties on the omnipotent state, a might against which most 

are unfairly pitted. 

Amended sections 

Section 41 A gives direction to the police officer to issue a notice to the person if he feels the person is not required to 

be arrested.This in effect means that contrary to popular perception, a police officer is not required to arrest a person if 

he does not think such arrest is not required for the purposes mentioned in Section 41 mentioned above. 

Section 41-B enjoins that while making an arrest the police officer shall: – 

a) bear an accurate, visible, and clear identification of name which will facilitate the identification. 

b) prepare a memo of arrest which shall be: 

Attested by one family member or member of the society. 

counter signed by the accused. 

This evidently is in terms of Article 20/21 which insulates a person from arbitrary arrest. 

Section 41-C: When a memo is not attested by a family member, the person so arrested must be informed that he has a 

right to inform a family member. This once again protects a person from arbitrary arrest and prevents mysterious 

disappearances. 

Section 41-D: The person arrested can meet an advocate of his choice during interrogation. This is once again in line 

with the constitutional right of a person to counsel, even if it is free. 

A lot of people have an impression that the Supreme Court, in the case of Arnesh Kumar vs State of Bihar, has given 

directions in respect to the aforementioned amended provisions as absolute insurance against arrests. I may clarify 
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here that Arnesh Kumar was a case of 498A (cruelty to women) wherein it said that the police and magistrates were to 

strictly follow the procedure contained therein in cases of 498A. Any failure to comply with them by a police officer 

would result in a departmental inquiry as well as contempt of court and the magistrate would also be liable for 

departmental action if he remanded an accused without complying with the provision of Section 41D. The court 

hastened to add that the said directions would apply to all cases which were punishable with less than 7 years. 

Firstly, in my experience, not a single instance of a departmental proceeding against a police officer or a magistrate 

nor a case of contempt has been reported. So much for the constitutional provision that law declared by the Supreme 

Court is law of the land. 

As I understand it, the Supreme Court, having carved out an exception in cases punishable under seven years, has 

inadvertently done a disservice to the statute which was clear and unambiguous to all categories of cases. Was this 

what Baccaria feared when he staunchly stood against judicial discretion? I have no means of knowing. 

Provisions pertaining to arrest of a woman 

There are certain other provisions that pertain to a woman arrestee which may be of some importance here because we 

are discussing Disha Ravi‘s case. 

Section 46(1) provides that while arresting a woman, unless the circumstances indicate to the contrary and unless the 

police officer is a female, the police officer shall not touch the female. 

Section 46(4) prescribes that no women, unless in exceptional circumstances, shall be arrested after sunset and before 

sunrise and the women police officer making such an arrest in exceptional circumstances shall obtain prior permission 

of the judicial magistrate within whose local jurisdiction the offence is committed, or the arrest is made. 

Upon the arrest, the police are to follow certain procedures. 

Section 50 enjoins the police officer to inform the arrested person about the grounds of arrest and that he is entitled to 

the right of bail and he could arrange the sureties. 

Section 50(A)(1) makes it obligatory for the police officer making the arrest to immediately inform the arrestee‘s 

friends, relatives or such other persons about the place where the arrested person is being detained and inform the 

arrested person of such rights. Entries of all the arrest shall be kept at the police station. 

Section 50(2) says ―the police officer shall inform the arrested person of his rights under sub-section (1) as soon as he 

is brought to the police station‖. 

Under Section 56, a police officer is to immediately take a person arrested without a warrant before the magistrate 

having jurisdiction or to the officer in charge of the police station. 

Section 57 (A) says that the arrested person shall not be detained for more than 24 hours except the time taken during 

the journey before the production before the magistrate. 

Section 58 says that the cases of all persons arrested without warrant must be reported to the local DM or SDM. 

Under Section 60(A), arrests are to be made strictly according to the code, no arrest shall be made except in 

accordance with the provisions of the code. 

Duties of magistrate 

Sec 50 (A)(4) prescribes that it shall be the duty of the magistrate before whom such arrested person is produced to 

satisfy himself that the requirement of section 50(2) – i.e. that the police had an obligation to inform relatives or such 
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nominated persons where he is being kept in custody and the arrestee had been informed of such an obligation have 

been complied with. 

Section 167 prescribes the procedure after the arrested person is brought before the magistrate. The police officer has 

to produce the relevant papers, including entries of the case diary. Sub section 3 gives discretion to the magistrate to 

remand an accused to police custody but only on recording his reasons. 

I may clarify here that once an accused is brought before the magistrate, he has to firstly satisfy himself on the 

mandate of Section 50 A(4) and also whether there is any material against the accused warranting a remand. He has to 

peruse the documents produced by the police and only thereafter take the arrested person in custody. Once the 

magistrate takes custody of the accused, he can send him to jail or any other place for safekeeping or hand him over to 

the police for further interrogation after recording his satisfaction. 

Section 304 makes provision for legal aid to an accused in the trial. The Supreme Court has directed that a lawyer be 

provided to an accused on the first appearance. 

From the above discussion of procedure, the following emerges: 

A police officer has the right to arrest any person suspected of committing a cognizable offence. 

There are special provisions with regard to arrest made outside his territorial jurisdiction. 

Special provisions with regard to the arrest of women. 

Mandatory formalities have to be conducted before making an arrest. 

There is a prescribed procedure underlined for production before the magistrate. 

There are certain responsibilities upon the magistrate while remanding the accused persons. 

The code mandates that all the provisions for arrest enumerated above have to be strictly followed. 

Now, the important question is, if the police does not adhere to the statutory procedure what remedy lies with an 

arrestee? 

In my view, the arrest has to be held illegal. It deserves to be quashed and compensation should be granted, which 

should to be paid personally by the police official who made such an arrest. 

The duties of police officials have been laid out clearly through various judicial pronouncements as well as in the 

CrPC and it is the same code that provides sanction for transgressions and it is by the virtue of the same that the 

blanket application of ‗sovereign immunity‘ cannot be taken, since the misfeasance was never a part of their statutory 

duty. 

In other words, if any authority acts in excess of the powers that he has been assigned, the consequences should be 

borne by the person concerned. This then acts as a major deterrent to police officials who try to flout the law while 

executing their duties. 

Coming onto the question of executing one‘s duties, it has to be appreciated that duties are the tool of justice, which 

were created to protect the interests of the state in general. 

A question of justice 

So, the other thing which comes to my mind is a larger question as to how we define justice. Devdutt Pattanaik in his 

book, ‗Jaya‘, which an excerpt of the Mahabharata retold, talks about a conversation between Janameya, the son of 
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King Parikshit and Astika, the nephew of the King of Nagas called Vasuki. Upon being asked by Janamejaya ―what 

Dharma really is‖ and whether the Pandavas were fighting for justice, Astika replies, ‖War was about Dharma and 

Dharma is not about justice; it is about empathy and wisdom. Dharma is not about defeating others, it is about 

conquering ourselves. Everyone wins in Dharma.‖ Elsewhere he says the Mahabharata is about the greatness of India, 

for it contains all that has made Indians what they are; tolerant people who value inner wisdom over outer 

achievement. 

I believe it is in this way that we are required to ask ourselves whether the arrest of Disha Ravi was just – in terms of 

jurispurudence as well as law. 

Freedom of expression is one of the foundational pillars of democracy which, of course, is subject to the principles of 

Utilitarianism and hence, comes with its own riders. So, there is something else that may be contextual. 

M.C. Chagla in his book, Roses in December, tells us about his college life at Oxford and that he was a member of all 

kinds of unions and societies at that time, specifically the  ‗Servants of India Society‘ and ‗Oxford Indian Majlis‘ 

which was seen as an ‗extremist‘ body of which every Indian student was a member. 

Their meetings started with ‗Vande Mataram‗ and ended with ‗Saare Jahaan Se Achha Hindustan Hamara‗, 

discussions about Bertrand Russel, Sarojini Naidu and a host of other Indian nationalists. He also contributed 

meaningful articles for the Asiatic Society on the non-cooperation movement while stationed in England. The years 

notably were 1920-22, when India was actively agitating against British Rule and incidentally, there was an English 

law on treason i.e. the Treason and Felony Act, 1848, defining treason as ―to compass, imagine, invent, devise or 

intend‖ to deprive the Queen of her Crown. 

Incidentally, the participation of the students at Oxford was open, and never was any preventive action taken by the 

British government against them for generating public opinion or airing their views that India be liberated from British 

Rule. 

P.S: Neither any hints are given nor taken. 

Courtesy: 'The Wire' as extracted from: 

https://thewire.in/law/disha-ravi-arrest-delhi-police-magistrate 
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Sneak Peek: 

No. of words: 3325 words  

Note: In this article, the author has provided a conceptual understanding of the term "transit anticipatory bail" or 

"transit bail", which mean the same and are used interchangeably. As a CLAT aspirant it is a must read article. 

 

Article: 21 

Explainer: What Is 'Transit Anticipatory Bail'? When Can 'Transit Bail' Be Granted? 

Recently, words like "Transit Bail" "Transit Anticipatory Bail" have caught the nation's attention, in the wake of the 

'toolkit' case. 

The Bombay High Court last week granted 10 days transit anticipatory bail to Shantanu Muluk whose arrest was 

sought by the Delhi Police in connection with the toolkit case. Following this, a Mumbai based lawyer, Adv. Nikita 

Jacob was also granted three weeks transit anticipatory bail in the same case. 

Transit Bail: Understanding The Meaning 

The words 'transit bail' or 'transit anticipatory bail' are neither defined under the Code of Criminal Procedure or any 

other law in force, nor do the find any specific reference under the law of criminal procedure. However, the roots of 

this concept can be traced under the Cr.P.C. 

The reason why these concepts do not have a specific or a single source of provision is mainly because the concept is 

a "judge made law". From time to time, Indian Courts have interpreted the concept by reading between various 

sections under the criminal law thereby giving a structure to an otherwise uncommon postulation in legal 

jurisprudence. 

Let us understand the meaning of the word "transit bail". A transit bail is a bail granted by a Court not having 

jurisdiction over the place where offence was committed. 

A "transit anticipatory bail" therefore is when a person is apprehending arrest by police of a State other than the State 

where he/she is presently situated. As the word "transit" suggests, it is an act of being moved or carried from one place 

to another. Moreover, Black Law Dictionary defines the word "In Transitu" as on the way/passage or while passing 

from one person or place to another. 

For example, A is a resident of Punjab and has an apprehension that a case might get registered against A in Delhi. In 

a normal situation, A will have to travel to Delhi from Punjab in order to get bail as the Delhi Court is empowered to 

grant bail to A. However, if A is apprehending arrest by the Delhi Police within Punjab jurisdiction, he can move a 

Court in Punjab seeking anticipatory bail. The local courts grant transit bail as a limited protection till the time 

accused approaches the jurisdictional court for bail. 

Largely, the purpose of transit anticipatory bail is to grant bail to a person till the time he/she reaches the appropriate 

Court so that in case the police wants to effect the arrest, the person will be released on bail. However, such bail is 

given at the condition that the accused has to cooperate in the investigation throughout the ongoing investigative 

process. 

Statutory Relevance of Transit Anticipatory Bail: Analyzing Judicial Principles 



                                                          READING SUPPLEMENT LEGAL REASONING – Feb 2021 
 

 

 VIDHIGYA - CLAT Tutorials| Indore | www.vidhigya.in | 9039799000  54 

 
 

Sec. 438 of the Code of Criminal Procedure deals with "direction for grant of bail to person apprehending arrest." 

Although the provision does not directly indicate the grant of a transit pre-arrest bail, it provides that when any person 

has reason to believe that he may be arrested on an accusation of having committed a non- bailable offence, he may 

apply to the High Court or the Court of Session for a direction under this section; and that Court may, if it thinks fit, 

direct that in the event of such arrest, he shall be released on bail. 

As already discussed before, since the law on grant of transit anticipatory bail is a judicial interpreted law, let us look 

at some of the important judgments laying down its principles. 

Apprehension of Arrest- the key factor 

In the recent order of the Bombay High Court(Aurangabad Bench) in the Shantanu Muluk case, the High Court 

observed "that the apprehension of arrest is the key factor, that is, required to be considered in such applications" 

"The only fact that is required to be considered as to whether the applicant can be granted liberty by way of transit bail 

to approach to the competent authority for seeking appropriate relief", the Court observed in that case. Even the fact 

that Delhi police(which was seeking to arrest the applicant in Maharashtra) was not made a party in the bail 

application is not a ground to reject the application, the Court said. 

"It is submitted that officers from Delhi Police are already in Beed. They will have to take help of local police for any 

operation to be conducted in the investigation at Beed. Under such circumstance, application cannot be rejected only 

on the ground that Delhi Police are not party to this application. The purpose of the bail application would itself get 

frustrated", the Court observed. 

In a 1985 judgment, a division bench of the Bombay High Court held in the case N K Nayar and others vs State of 

Maharashtra(1985) that a court will have jurisdiction to consider an application under Section 438 of the Code of 

Criminal Procedure if the applicant is apprehending arrest within its jurisdiction. 

"...this Court would have jurisdiction if a person is likely to be, arrested at a place within, the jurisdiction of this 

Court...even if the offences are said to have been committed outside the State of Maharashtra", the High Court 

observed. 

The Bombay High Court in that case referred to similar views expressed by Karnataka High Court in the case of Dr. L. 

R. Naidu v. State of Karnataka reported in 1984 Cri LJ 757, and the Calcutta High Court in the case of B. R. Sinha v. 

State reported in 1982 Cri LJ 61. 

In Vijay Latha Jain v. State 2007 SCC Online Del 1723, the Delhi High Court granted transit bail to the petitioner to 

enable them to have a "recourse to remedy available" to them in the court where the complaint case was registered. 

The Bombay High Court recently dealt with applications seeking transit anticipatory bail by corporate director and 

marketing agent of an aviation institute who were apprehending arrest granted transit bail to them. Offences were 

registered against the applicants under sec. 420, 406 read with sec. 34 IPC. The Court while accepting their 

applications ordered that they may approach the court of competent jurisdiction for appropriate reliefs. (Rupesh 

Naryan Bawiskar v. State of Maharashtra 2019 SCC Online Bom 13012). 

Recently, the Karnataka High Court, while granting bail to Republic TV COO Priya Mukherjee in the TRP scam case, 

observed that when personal liberty is at stake, a person can seek transit bail. 

"..when personal liberty of a person is under threat and stake there is an apprehension of arrest, the petitioner can seek 

relief before the Court invoking Section 438 of Cr.P.C", the High Court observed in Priya Mukherjee v State of 

Karnataka. 
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In the order granting transit bail to Advocate Nikita Jacob, the Bombay High Court observed : 

"Temporary relief to protect liberty and to avoid immediate arrest can be granted by this Court. Generally the powers 

of High Court in anticipatory bail applications are limited to its territorial jurisdiction. However, as observed in the 

case of Javed Anand(supra), there may be cases where if protection is not granted, liberty of an individual would be 

jeopardized. The real cause of making application under Section 438 is proposed arrest of person. In the present case 

there is strong apprehension of arrest"(Nikita Jacob v State of Maharashtra). 

In Nikita Jacob, the High Court followed its own decision in Javed Anand and another Vs. State of Gujarat and 

another(ABA No.627/2018, dated 5-4-2018) 

Court can examine if the applicant is a bona-fide resident within its jurisdiction 

In Honey Preet Insan v. State 2017 SCC Online Del 10690 (the famous Gurmeet Ram Rahin Singh case), a transit 

anticipatory bail application was filed by Honey Preet Singh. Preet, ordinarily a resident of Haryana had sought transit 

bail from a Delhi Court. The Delhi High Court while analyzing sec. 438 Cr.P.C. and transit anticipatory bail denied 

transit bail to her by laying down the following observation: 

"Whenever an application for anticipatory bail is made before a court, where an FIR has been lodged elsewhere i.e. 

outside the territorial jurisdiction of that court, the court is duty bound to consider whether the applicant is a regular or 

bona fide resident of a place within the local limits of that Court and is not a camouflage to evade the process of law. 

If the court is not satisfied on this aspect, the application deserves to be rejected without going into the merits of the 

case." 

Decisions expressing a different view 

The Patna High Court has taken a different view on the matter. 

In Syed Zafrul Hussan & Anr. v. State AIR 1986 Pat 194, the full bench was dealing with the question as to "Whether 

Section 438 envisages the grant of anticipatory bail by any High Court or any Court of Session within the country, 

irrespective of the locale of the commission of the offence?" 

The Court answered the question by observing that "Sec. 438 of the Code does not permit the grant of anticipatory bail 

by any High Court or any Court of Session within the country where the accused may choose to Apprehend arrest. 

Such a power vests only in the Court of Session or the High Court having jurisdiction over the locale of the 

commission of the offence of which the person is accused." 

Transit bail can only be for a limited period 

A 5-judge bench of the Calcutta High Court, in the case Sailesh Jaiswal v State of West Bengal(1998), while 

expressing broad agreement with the said Patna High Court Full Bench decision, said that transit bail can only be 

granted for a limited period. 

The 5-judge bench was answering a reference made by a division bench as to whether High Court can grant 

anticipatory bail with respect to an FIR registered outside its jurisdiciton. 

"...we are of the view that where any person has reason to believe that he is likely to be arrested on an accusation of 

having committed a non-bailable offence, he may either approach to the High Court or Court of Sessions for a 

direction that in the event of arrest he shall be released on bail. Therefore, on a plain reading of the provision, it speaks 

that the person allegedly accused of an offence must satisfy the court to which he approached that there are strong 

reason that he may likely be arrested in non-bailable offences. In support of such belief, he must place sufficient 

material so that the court would be in a position to form its opinion whether to grant or refuse anticipatory bail. In 
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case, either the High Court or the Court of Sessions on reference of material produced before it that there is likelihood 

of a person being arrested in a non-bailable offence, it could grant anticipatory ball directing such person to be 

released on execution of bond or by Imposing any other condition which the arresting officer deemed it, just and 

proper. After such person being released on anticipatory bail by the arresting officer, the accused person within 

reasonable time but in no case beyond 24 hours of arrest shall appear before the court within the Jurisdiction of which 

he ordinarily resides. Either the Magistrate, Chief Judicial Magistrate or the Court of Sessions upon consideration of 

the material placed by the arresting officer and on hearing the Public Prosecutor of the locality in which the offences 

alleged to have been committed shall pass an appropriate order regarding regular ball under section 81 of the Code of 

Criminal Procedure. The exercise of Jurisdiction of anticipatory ball by any other court namely the High Court or the 

Court of Sessions beyond the local limits of the Jurisdiction is limited to the extent of consideration of a bail for the 

transitional period but it has no jurisdiction to transgress into the limits of the local Jurisdiction of the court within 

which offence is alleged to have been committed. With the above observation, the reference of the Division Bench has 

been answered". 

The Calcutta High Court further said : 

"...it is also highly desirable in the interest of justice that a court granting anticipatory ball must make it conditional in 

term of duration, in a case where the criminal case has been registered elsewhere beyond its territorial Jurisdiction. 

..the court, if it at all it grants anticipatory bail in favour of any person in respect of a case registered outside its 

territorial Jurisdiction, should expressly make the order of anticipatory bail operative for a limited period requiring the 

petitioner to surrender before the appropriate court in the meantime whereupon it will be for that court to deal with the 

matter thereafter in accordance with law." 

In the case of Dr. Augustine Francis Pinto & Ors.v. State of Maharashtra & Ors., the Bombay High Court was dealing 

with applications seeking transit anticipatory bail for enabling parties to approach the competent Court in Haryana. 

The applicants apprehended arrest in a case registered under sec. 302 of IPC and sec. 25 of the Arms Act. 

The Court while rejecting the applications, observed that "The exercise of jurisdiction of anticipatory bail by High 

Court or the Court of Sessions beyond the local limits of the jurisdiction is limited to the extent of consideration of a 

bail within its territorial jurisdiction or for the transitional period and it cannot have jurisdiction to transgress into the 

local limits of the local jurisdiction of any other High Court or Court of Session which is not under under its 

superintendence and control, within whose Jurisdiction alleged offence has been committed." 

Supreme Court observations 

Although the intervention of the Apex Court in the matters involving the issue of transit anticipatory bail has been 

limited, the Supreme Court has left the question open as to what will be the exact position while dealing with transit 

anticipatory bail. 

The Supreme Court in the case of Sandeep Sunilkumar Lahoriya v. Jawahar Chelaram Bijlani vide order dated 

14.06.2013 in Special Leave to Appeal (Cri.) No.4829 of 2013 had the occasion of dealing with a case wherein the 

accused was granted transit anticipatory bail by the Madhya Pradesh High Court without noticing that the High Court 

had rejected his anticipatory bail application which was upheld by the Supreme Court. 

The case was registered under Sec. 302, 120B and 34 of IPC and sec. 3 and 25 of the Arms Act. The Supreme Court 

observed in the order dated 14.06.2013 : 

"The accused appears to have filed an application for anticipatory bail in the nature of transit bail, which in our view 

has no provision under the Code of Criminal Procedure, 1973." 
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The Court went ahead to observe "It is difficult to comprehend under what provisions and under what authority of law 

such an application was even registered by the High Court of Madhya Pradesh." 

Thereafter, the Court while dealing with the same case after two months vide order dated 01.08.2013 observed that: 

"The order passed by the High Court was in regard to a transit bail and the observations made by this Court in the 

order dated 14 th June, 2013 were with regard to anticipatory bail and hence the observations made by this Court in 

the order dated 14 th June, 2013 or in any other order passed by this Court in these matters, will not prejudice in any 

way the claim of the respondent No.1 for either temporary or regular bail before the Trial Court or the High Court 

which may be decided on its own merits. 

We also make it clear that observations in the order passed by this Court on 14th June, 2013 or in any other order in 

these cases will also not cause any prejudice to the claim of any other accused in this matter for anticipatory or regular 

bail before the High Court or any other appropriate Court". 

In the Shantanu Muluk v State of Maharashtra case, the prosecution had cited the observations of the Supreme Court 

in the Sandeep Lahoriya case(order dated 14.06.2013) to argue that transit bail application was not maintainable. 

However, the Bombay High Court referred to the subsequent order passed by the SC in the Sandeep Lahoriya 

case(order dated 01.08.2013) and opined that the apex court has left the question of law on transit bail open. 

The relevant observation of the High Court are as follows : 

"Though the observations of Hon'ble Supreme Court are binding on this Court, here in view of the fact that the matter 

was adjourned and then Hon'ble Supreme Court while passing further order in the same matter observing that, "we 

also make it clear that observations in the order passed by this Court on 14th June, 2013 or in any other order in these 

cases will also not cause any prejudice to the claim of any other accused in this matter for anticipatory or regular bail 

before the High Court or any other appropriate Court." ; to my mind, has kept the said point open" 

Transit bail in serious offences 

Coming to the question whether transit anticipatory bail application can be granted in serious offences also, let us look 

at some of the cases where Court dealt with such applications involving serious allegations. 

Recently the Delhi High Court in Dr. Sumit Gupta v. State of NCT of Delhi 2021 SCC Online Del 409 granted four 

weeks transit anticipatory bail to a doctor husband who was apprehending arrest in a case registered against him in 

Madhya Pradesh under sec. 498A and 34 of IPC along with various provisions of Domestic Violence Act. 

The Court granted bail on the ground of his "apprehension of arrest" with a direction that he may not be arrested on 

his way to reach Bhopal prior to applying for anticipatory bail in the Court of competent jurisdiction. 

In another case, the Delhi High Court in Suraj Pal v. Vijay Chauhan 2015 SCC Online Del 10285 observed that while 

granting transit bail, the nature and gravity of offence has to be taken into consideration. 

The Court observed thus "Without considering the nature and gravity of the offence in question, transit bail has been 

granted for inordinate period of three weeks and not only this, it has been extended by another two weeks. Granting 

transit bail for such an inordinately long period amounts to virtually granting pre-arrest bail. Impugned orders do not 

provide any justification for granting transit bail for such a long period. The nature and gravity of the offence has not 

been considered. The discretion to grant transit bail has been exercised by the learned Additional Sessions Judge in a 

most inappropriate manner, which needs to be deprecated." 

Therefore what falls from the above mentioned cases is that there cannot be a straight jacket formula while dealing 

with transit bail applications. More so, when the Apex Court has not yet gone specifically into the question of devising 
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its principles yet. However, the following prepositions can be understood as far as grant of transit bail or transit 

anticipatory bail is concerned: 

Core statutory provision concerning grant of transit anticipatory bail is sec. 438 of Cr.P.C 

Since the law on transit anticipatory bail is mostly judicially interpreted, High Court observations may differ 

according to the facts and circumstances of each case. Therefore, there is no straight jacket principle to follow in every 

case. 

 While dealing with the applications of transit anticipatory bail, the Courts must take into consideration bona fide 

grounds to ensure that there is no manipulation of playing with the jurisdictions of the Court. 

The Court must keep into mind that the due process of law is not abused while granting transit anticipatory bail. 

Apprehension of infringement of personal liberty due to apprehension of arrest is a ground for seeking transit 

anticipatory bail. 

Courts may show variance while dealing with serious and non serious offences while granting transit anticipatory bail. 

Such bail is purely granted on the discretion of the judge. 

Transit bail is granted only for a limited period to enable the accused to approach the court having regular jurisdiction 

to seek bail. 

Courtesy: 'Live Law' as extracted from: 

https://www.livelaw.in/know-the-law/what-is-transit-anticipatory-bail-when-can-transit-bail-be-granted-

170161?infinitescroll=1 
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Sneak Peek: 

No. of words: 1406 words  

Note: In this article, the author has critically examined the arrest of Disha Ravi in the light of the statutory provisions 

of arrest and detention. As a CLAT aspirant, you did not need to mug up the facts of the case but just to have a fair 

idea about it. 

 

Article: 22 

Disha Ravi's Arrest Is Yet Another Example of Police's Disregard for Checks and Balances 

The existence of statutory and constitutional safeguards has not prevented unfettered executive power from cracking 

down on activists and rights defenders. 

The Haryana home minister, 67-year-old Anil Vij, took to Twitter against the 21-year-old environmental activist 

Disha Ravi, saying ‗anti-nationals like her should be destroyed from the roots‘. Ravi was arrested by the Delhi Police 

from Bengaluru and later sent to five-day police custody for allegedly editing a ‗toolkit‘ shared by Greta Thunberg. 

The charges include sedition, criminal conspiracy, spreading disaffection against the Indian state, and promoting 

enmity. 

Disha is a member of ‗Fridays for Future‘, an organisation under the government‘s scanner from protesting the 

Environmental Impact Assessment Notification, 2020. The environmental organisation was served a notice under the 

Unlawful Actions (Prevention) Act UAPA, which was later withdrawn by the police, who said it was sent 

‗erroneously‘. 

Just months later, Ravi has been charged under the classic provisions of sedition, often used nowadays to silence 

dissenters. The modus operandi of state forces suggest that a popular movement against the governmental policies is 

usually followed by sweeping arrests of activists over a concocted and worn out narrative of ‗anti-nationals‘ and 

‗terrorist outfits.‘ The pattern has spread-out from Bhima Koregaon, UP‘s crackdown on CAA protestors, judicial 

harassment after the Delhi riots, and the farmers‘ latest protest. 

The activist‘s hurried transit in the absence of a transit remand and the remand order granting her five-day police 

custody highlights severe procedural violations in the state‘s mandate of criminal administration of justice. The 

magistrate, opined to be the most crucial constitutional functionary, seems to have deviated from standard procedures 

while granting remand. Senior advocate Rebecca John called the remand order an ‗abdication of judicial duties.‘ 

The arrest has been made by the Delhi Police in civil clothes; when they arrived in Bengaluru, they tracked her mobile 

phones for her location and then arrested her from her residence, allegedly without informing the family of the details. 

It comes in violation of the DK Basu guidelines, requiring police to be in uniform with identifiable name-tags at the 

time of the arrest. It also requires that the reasons for arrest have to be clearly stated to the accused and their family 

members. 

Firstly, the rule of inter-state arrest as laid by the Delhi high court requires establishing contact with the local police 

station, in whose jurisdiction the arrest takes place. The Bengaluru Police have stated that they were not aware of her 

arrest until she was on the flight to Delhi. A senior Karnataka police officer posted in Bengaluru told The Quint that a 

judicial officer was present, but local police officials were not involved. There are several speculations over whether 

or not the local police were informed and involved in the arrest of Ravi, as contradictory claims are reported. 

Delhi high court 
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The judgment also requires obtaining a transit remand by production at the ‗nearest magistrate‘ within 24 hours, also 

stated in Article 22(2) of the Indian constitution. Police authorities conveniently disregarded the said procedure, and 

she was directly produced before the duty magistrate in the Patiala house court. She was only formally arrested in 

Delhi and not Bengaluru, as recorded. Even at the time of production before the duty magistrate, the transit remand‘s 

compliance went entirely unchecked. Further, she could not consult her lawyer before being taken out of the state, 

contrary to the Delhi HC judgment. 

In 2012, a letter sent by the Ministry of Home Affairs to chief secretaries of states said producing a person arrested in 

a different state before a magistrate in the police‘s home state is against eh law. It highlighted the need for police 

forces to follow Section 80 of the Criminal Procedure Code. Senior advocate Rebecca John opined: 

―If you are a duty magistrate, sitting on a Sunday, you should get at best remand for a day so that the regular Court 

takes up the matter the next day. Duty magistrates should never send an accused to 5 days PC.― 

Senior advocate Geeta Luthra also voiced the concerns of granting a five-day remand by a duty magistrate in her 

interview with Faye D‘Souza. The claims are in line with Rule 8 of the Delhi high court rules, which states that when 

an accused person is remanded to police custody, the remand period should be as short as possible. A vast public 

outcry followed the casual and mechanical approach in life and liberty. 

Secondly, the question arises of effective legal representation being granted to the accused. The duty magistrate failed 

to ensure legal representation of her choice. Article 22 of the Indian constitution is a fundamental provision providing 

the earliest opportunity to legal representation by a practitioner of choice. Although a legal aid counsel represented 

Disha, it is alleged that the particular crime branch dissuaded the lawyers of her choice by giving them the wrong 

place of production, instead of the Patiala house court. It followed a similar pattern of misguiding the lawyers, also 

seen in the arrests of Safoora Zargar and Munawar Faruqui. 

Thirdly, there was non-application of mind by the magistrate, a position regarded as a bulwark against unnecessary 

arrests. The remand order is mechanical, against the apex court guidelines in the Arnesh Kumar case, not stating 

Disha‘s request to argue her case or inquiry on the transit remand. The magistrate conceded to the investigation 

officer‘s recommendation for five-day police custody for ‗detailed interrogation.‘ Rule 8 of the Delhi high court rules 

states that under no circumstances should an accused person be remanded to police custody unless it is clear that his 

presence is needed to serve some essential and specific purpose connected with the inquiry‘s completion. A general 

statement by the officer applying for the remand that the accused may give further information should not be accepted. 

Fourthly, the arrest of Ravi in the broader backdrop of the ongoing judicial harassment of activists in India shows a 

complete crackdown on democracy. Article 14‗s database reveals a rise in sedition cases after the Narendra Modi-led 

BJP government came to power. The crackdown on human rights defenders in the country is clearly evident. While 

voices from around the world unite in the atrocious arrest of Disha, Karnataka home minister Basavaraja Bommai, in 

his statement, said ‗there is nothing called protocol‘. It is a clear warning that unfettered executive power has unfolded 

with no regard to checks and balances. The state‘s orchestrated actions for allegedly drafting/editing a toolkit without 

revealing its contents show brazen abuse of power. 

The divide between legal framework and implementation of safeguards 

This is not the first case of illegal arrest and detention of an activist in India. Over the past few years, a steep rise in 

arrests of civil rights activists is amply clear, even in the absence of government maintained data. The United Nations 

High Commissioner for Human Rights has expressed concerns over the rise in arrests or detention of civil rights 

activists in India for carrying out peaceful dissent. The brazen criminalisation of students, intellectuals and activists 

has seen a simultaneous rise in charges levied under draconian laws like UAPA and sedition. In light of unleashing the 

brute power of arrest by the executive, the arrest safeguards in the country become relevant. 
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The Third Report of the National Police Commission identified wrongful use of arrest powers as one of the police‘s 

chief sources of corruption. Others have said that nearly 60% of arrests made by police officers are unnecessary and 

unjustified. The apex court, in the Joginder Kumar case, held: 

―No arrest can be made because it is lawful for the police officer to do so. The existence of the power to arrest is one 

thing. The justification for the exercise of it is quite another. The police officer must be able to justify the arrest apart 

from his power to do so.‖ 

While there is a justified outcry about the procedural violations in the detention and grant of remand of Ravi, the 

pattern of illegal arrests in the country is systematic. Despite the presence of constitutional and statutory safeguards, 

arbitrary arrests by the police have become a regular exercise often dealt with impunity. We should confront the 

question of how effective the implementation of arrest safeguards has been in the country. It appears that the rosy text 

on paper has no practical translation, and arbitrary arrests go unchecked, despite the existence of judicial oversight. 

Courtesy: 'The Wire' as extracted from: 

https://thewire.in/rights/disha-ravi-arrest-police-disregard-safeguards-law 
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Sneak Peek: 

No. of words: 1916 words  

Note: In this article, the author has criticized the recent reply by Central Information Commission in an RTI which 

sought the information regarding the minutes of the selection process of Lok Pal. As a CLAT aspirant it is a suggested 

to have a fair idea about it. 

 

Article: 23 

Under RTI Lok Pal Minutes Are Not 'Secret' 

While denying the minutes of appointment of Lok Pal, recently the Central Information Commission has wrongly 

quoted the two Supreme Court judgements and gave order exactly opposite to the letter and spirit of RTI jurisprudence 

and prudence. 

The Lok Pal as an institution is the result of the people's struggle against corruption. The civil society wanted a high-

level body which can even question the allegations of corruption against judiciary and top political executives with 

necessary authority. The present ruling disposition was fighting against Congress regime for Lok Pal. It was great 

success for the civil society and BJP opposition to achieve the legislation in 2013. The Congress Government has 

sought applications for the Lok Pal but could not complete the process as it lost in elections in 2014. Surprisingly, 

after coming to power the BJP-led NDA Government was not ready to constitute the Lok pal. The civil society must 

wage a legal battle for it. Even after the Supreme Court's direction, the process did not begin. Only after contempt 

petition was pressed, the Selection Committee led by PM has met. As per the Act this Committee consists of the Prime 

Minister (Chairperson), Speaker of the House of the People, the Leader of Opposition in the Lok Sabha, the Chief 

Justice of India, or a Judge of the Supreme Court nominated by CJI and an eminent jurist, as recommended by the 

Chairperson and other members. As none was recognised as the Leader of Opposition (LoP) in the Lok Sabha after the 

2014 elections, Committee met without the LoP and selected the Chair and other members of Lok Pal in 2019. But the 

PMO thinks that the minutes about selection of Lok Pal by this committee is 'the secret'. This could be an opinion of a 

subordinate CPIO who blindly follows superiors and totally ignores the RTI norms. Then what happened to first 

appellate authority of PMO or DOPT? 

The CIC cited SC order 15th Feb 2019 in Anjali Bharadwaj v Union of India which directed disclosure of all details of 

appointment of Information Commissioners which was complied with by DoPT. But it denied sharing the minutes of 

Lok Pal appointment was made by almost similar Selection Committee. 

Another case cited is: Common Cause A Registered Society vs. Ajay Mittal[Contempt PET.(C) No. 714/2018 in 

W.P.(C) No. 245/2014] relating to the constitution of the Lok pal, wherein the SC said: "…So far as the prayer for 

putting the names recommended by the Search Committee in the public domain is concerned, we have considered the 

provisions of Section 4(4) of the Act and it is our considered view that no direction from the Court should be issued in 

this regard. Rather the matter should be left for a just determination by the Selection Committee as and when the 

meeting of the Committee is convened." 

A simple reading of Section 8(1)(b) would have been sufficient to know that disclosure of minutes was not prohibited 

by SC. Section 8(1)(b) says: information which has been expressly forbidden to be published by any court of law or 

tribunal or the disclosure of which may constitute contempt of court". This decision shows that Selection Committee if 

believes in transparency should decide to disclose. There is no prohibition imposed by SC. 

Appellant Anjali said the contempt petition was filed when despite the court's 2017 ruling, the Centre failed to appoint 

a chairperson and members of the Lokpal. She pointed out that Section 4(4) of the Lok pal Act which states that the 
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Selection Committee shall regulate its own procedure in a transparent manner for selecting the Chairperson and 

Members of the Lok pal. 

Who is author of the file? 

Generally, any details of process of selection to high public office should be known to the public. But the CPIO of 

DoPT has denied the minutes of the selection process of Lok Pal on very funny ground that they were not the 'author' 

of that file. The Lok Pal is an independent body constituted to decide whether corrupt public servants should be 

prosecuted. The selection to that high position is done by the Committee headed by Prime Minister, which is 

organized by the DoPT. 

An RTI Activist Anjali Bharadwaj has asked in November 2018 the Department of Personnel and Training, the copy 

of records related to the process of selection of the chairperson and members of the Lok pal. 

Authorship: A new concept 

The DoPT invented a new restriction beyond Section 8 and 9 of the RTI Act, saying that it was not author of the file 

being sought, hence it could not be given. The DoPT refused to provide a copy of the minutes of the meetings of the 

Selection Committee claiming the authorship of such documents which include 3-5 high level dignitaries does not vest 

in the Department of Personnel and Training and that the same have been shared as secret document. Since the 

Selection Committee is headed by PM, the PMO is expected to organize the meeting and process the selection. The 

Minister with portfolio of PMO and DoPT conducts such activities. 

This raises fundamental question – Who is the author of a file in public authority? Who should be considered the 

creator and writer of the file of a selection committee consisting details of applicants, their verification, interviews if 

any, and details of selection process? No copyright is generated on such documents and files. It is neither poetry nor a 

story written by any poet. Government posts are notified, applications are invited and submitted. Then selection 

committee conducts the process based on the norms. It is not possible for someone to be the author or owner of such a 

file. Any file is built on some application and ends with a decision. Everyone who adds a comment is a contributor. 

The authorship is irrelevant for RTI Act, and nowhere it is mentioned as a requirement to be examined by CPIO or 

any other authority. 

Preamble of RTI Act says it is meant to provide for setting out the practical regime of right to information for citizens 

to secure access to information under the control of public authorities". 

Definition of 'information' under Section 2(f) refers to 'holding' and not owning the information: 

"information" means any material in any form, including records, documents, memos, e-mails, opinions, advices, 

press releases, circulars, orders, logbooks, contracts, reports, papers, samples, models, data material held in any 

electronic form and information relating to any private body which can be accessed by a public authority under any 

other law for the time being in force. 

The definition of 'Right to information' gives a total clarification, saying: 

"right to information" means the right to information accessible under this Act which is held by or under the control of 

any public authority and includes the right to…." 

The RTI Act requires the public authority to share the file if it holds or controls such file. It does not talk about 

'owning' it. 

The RTI Act has not given any power to examine the authorship of 'file' and deny it to applicants on that ground. Any 

RTI request cannot be rejected except according to provisions of Section 8 and 9. The CIC has agreed with this 
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baseless and illegal conclusion of CPIO and refused to consider the illegality of this contention. The CIC's agreement 

with the baseless understanding of CPIO was is a shock to RTI users as it laid down a new precedent of rejecting the 

appeal though no exception is attracted. Fortunately, the order of CIC has no legal value of precedence. But the CPIOs 

get emboldened to deny minutes of all appointments quoting this illegal conclusion of the CIC. 

The PMO and DoPT dealt with the appointment process of Lok Pal and thus they either hold the files and materials 

about the selection. The files with details of selection of Lok Pal is not the property of selected Lok Pal nor his office, 

nor the PMO owns it. They either hold or control it. And they have no reason to deny it to the applicant. 

It is assumed that the people 'own' the entire information of governance activity which runs with tax-payers' money. 

Being the sovereigns of the democratic republic, people have a right to know and public servants have a duty to report 

to the Sovereign rulers. 

Sealed cover & secrecy. 

Another baseless ground taken by the CPIO was 'confidentiality' of the said record. Though PMO did not classify it as 

secrecy, the CPIO of DoPT says that 'the confidentiality can be gauged by the fact that the averred minutes of the 

Selection Committee were received in a sealed cover by the DoPT and that it had been presented before the Supreme 

Court too in a sealed cover'. The CIC has agreed with this argument and did not explain who and why the minutes was 

categorised as 'secret' and on what grounds? One can understand a subordinate employee of high office refusing in 

such an irrational manner. The CIC should have rejected this contention. Can CIC accept this as new concept that 

sealing the cover itself should be presumed as 'secrecy'? The Official Secrets Act also prescribes a method and 

procedure for classifying a document as secret. If this logic of the CPIO is accepted very post and courier that goes in 

sealed cover, should never be opened? 

If the CPIO has understood, either because of lack of training or non-application of mind, that the information 

belonged to another party on only one ground that it was given in a sealed cover. Why should CIC assume that 

anything given in sealed cover is 'top secret'. It is a clear misuse of section 11 of RTI Act, the third-party provision as 

'exception' though there are several judicial pronouncements that information could be denied only under Sections 8 

and 9 of RTI Act. 

This order also exposed the ill-perceived notions of CPIO of DoPT that consent of third party is needed. If he thinks 

that Minutes of Lok Pal is third party information of PMO or Lok Pal, he should have consulted them as per Section 

11. It is pathetic that CPIO and first appellate authority of DoPT thinks that because third party is 'higher level" 

committee, the information should be totally 'secret'. The CIC should have bothered to ask CPIO why did he not 

pursue the process of consulting third party. It is a tragedy that transparency is at beating by the authorities under RTI 

Act. If CPIO is a subordinate officer in public authority, the CIC at least was expected to act as an independent 

authority. 

When cabinet decisions are disclosable along with entire material after decision was taken, how can any other body be 

considered as 'high level authority'? How the 'level' of authority prevents the disclosability? The CIC should have 

questioned the public authority on these aspects or should have formed basis for directing the PMO to release the 

minutes regarding appointment of Lok Pal. 

Another wonderful idea of CPIO of DoPT floated was that minutes of a decision-making committee 'is holding it is 

fiduciary in nature' and hence should be denied. The CIC did not find it unreasonable and did not give any reason. 

Nowhere the order of CIC does support its conclusion that information sought 'confidential' 'secret' and 'fiduciary' in 

nature. One can find collegium conclusions in Supreme Court but not details of appointment of Lok Pal either from 

Lok Pal or DoPT. The order has no justification. 15.2.2021. 

Courtesy: 'Live Law' as extracted from: 

https://www.livelaw.in/columns/right-to-information-supreme-court-central-information-commission-rti-

jurisprudence-170128?infinitescroll=1 

https://www.livelaw.in/columns/right-to-information-supreme-court-central-information-commission-rti-jurisprudence-170128?infinitescroll=1
https://www.livelaw.in/columns/right-to-information-supreme-court-central-information-commission-rti-jurisprudence-170128?infinitescroll=1
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Sneak Peek: 

No. of words: 2279 words 

Note: In this article, the author has discussed the concept of Habeas Corpus Writ backed by factual occurrences of 

Jammu and Kashmir. It will help you to enhance your legal acumen. 

 

Article: 24 

Law, Liberty And The Lack Of Urgency In Dealing With Habeas Corpus Petitions By The Jammu & Kashmir 

High Court 

Habeas Corpus 

Liberty is not a privilege, but a fundamental right guaranteed to all citizens under our Constitution. The High Courts 

and the Supreme Court are guardians of this right against State excesses. I have reviewed the functioning of the 

Jammu & Kashmir High Court vis-à-vis its adjudication of Habeas Corpus petitions filed before it in 2019. An 

evaluation of the data available on the High Court's website as on January 18, 2021, paints a rather regrettable picture 

of the performance of the highest court of the Union Territory of Jammu & Kashmir and the Union Territory of 

Ladakh as the sentinel of citizens' liberty. 

The Writ of Habeas Corpus 

Habeas Corpus literally means "produce the body". When a court issues a writ of Habeas Corpus, it is ordering the 

detainer to produce the detenu in court and provide valid reasons for the detention. The writ provides a swift and 

effective remedy against unlawful detentions, especially those purportedly made under preventive detention statutes. 

More often than not, the detentions under such statutes are conducted in gross violation of the procedure prescribed 

thereunder. The consequence of a successful challenge by way of a Habeas Corpus petition to an unlawful detention is 

immediate release of the detenu thereby enforcing the right of liberty and personal freedom. 

The Jammu & Kashmir Public Safety Act, 1978 

The importance of this writ cannot be underscored in the case of the Union Territories of Jammu & Kashmir and 

Ladakh where the Government's unbridled resort to the provisions of the Jammu and Kashmir Public Safety Act, 1978 

has led to several thousands being detained. Under this Act, any person can be detained by the Government, if it is 

satisfied that a person is likely to act in any manner which is prejudicial, inter alia, to the security of the State or the 

maintenance of public order. Therefore, the detention of a person under this Act is a preventive measure. Since the 

immediate consequence of this Act is the denial of one's liberty, the Constitution under Article 22 and the Act itself 

provide a detailed procedure which is required to be followed to ensure that the detenu is not unfairly prejudiced and 

has an adequate opportunity to meet the case against him. 

A detention order passed by the Government is required to be confirmed under Section 17 by the Advisory Board 

constituted under the Act. If the Advisory Board confirms the detention order, the order is valid for a period of three to 

six months and can be extended upto one to two years, depending on the ground on which the detention order is 

passed. The Act does not provide any legal remedy to the detenu and therefore, the only remedy available is by way of 

a Habeas Corpus petition before the High Court or the Supreme Court. This being the case, it is imperative that the 

High Court adjudicates upon these petitions with alacrity. 

The Jammu & Kashmir High Court's adjudication of Habeas Corpus petitions 
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The Constitution along with all its safeguards (including Article 22 which deals with protection against arrest and 

detention in certain cases) became applicable to the Union Territories of Jammu & Kashmir and Ladakh (then the 

State of Jammu & Kashmir) from August 5, 2019. However, this was followed by a wide-scale use of the Public 

Safety Act, a draconian piece of legislation which was used viciously and routinely by the Government. Resultantly, 

several detention orders came to be challenged before the High Court in 2019. The numbers are bifurcated as follows; 

Jammu Wing of the High Court 

1. 80 Habeas Corpus petitions were filed. 

2. 60 of these petitions were filed challenging orders made under the Jammu and Kashmir Public Safety Act, 1978. 

3. 44 out of 60 petitions stood disposed of as on January 18, 2021. 

i) out of 44 petitions, just in 1 petition, the detention order challenged was held to be legal and valid. 

ii) 17 out of 44 petitions were allowed, i.e. the detention orders passed by the Government were held to be defective 

on one or more grounds and were quashed. 

iii) 20 out of 44 petitions became infructuous, i.e. no cause of action survived since either the detention orders had 

expired on their own terms (the minimum term being three months) or the detention orders had been revoked or the 

petitions were not prosecuted (3 out of 20 petitions were dismissed for non-prosecution). 

iv) 3 out of 44 petitions were withdrawn. 

v) 3 out of 44 petitions were disposed of but the reasons for the same do not emanate from the publicly available 

information. 

4. 16 petitions are pending adjudication. 

On average, the High Court took approximately 211 days to decide a Habeas Corpus petition in which the detention 

order was finally quashed. 

Srinagar Wing of the High Court 

1. 681 Habeas Corpus petitions were filed. 

2. 656 of these petitions were filed challenging orders made under the Jammu and Kashmir Public Safety Act, 1978. 

3. 526 of the 656 petitions stood disposed of as on January 18, 2021. 

i) out of 526 petitions, in 41 petitions, the detention orders challenged were held to be legal and valid. 

ii) 144 out of 526 petitions were allowed, i.e. the detention orders passed by the Government were held to be defective 

on one or more grounds and were quashed. 

iii) 212 out of 526 petitions became infructuous, i.e. no cause of action survived since either the detention orders had 

expired on their own terms or the detention orders had been revoked or the petitions were not prosecuted (2 out of 212 

petitions were dismissed for non-prosecution). 

iv) 10 out of 526 petitions were withdrawn. 

v) 13 out of 526 petitions were finally heard and reserved for judgment. 
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vi) 106 out of 526 petitions were disposed of but the reasons for the same do not emanate from the publicly available 

information. 

4. 130 petitions are pending adjudication. 

On an average, the High Court took approximately 252.5 days to decide a Habeas Corpus petition in which the 

detention order was finally quashed. 

In 2020, 48 Habeas Corpus petitions were filed before the Jammu Wing of the High Court and 24 of these petitions 

stood disposed on February 10, 2021. 203 Habeas Corpus petitions were filed before the Srinagar Wing of the High 

Court and 61 of these petitions were disposed of as on February 10, 2021 with 142 still pending. A detailed review of 

these is still underway. 

Why the performance of the Jammu & Kashmir High Court is disconcerting 

The need to adjudicate Habeas Corpus petitions expeditiously is a constitutional obligation. It is the only judicial 

remedy available to detenus under the Public Safety Act. No doubt, the High Court has come down heavily on the 

Government in its judgments quashing detention orders but the time (approx. 232 days) taken by the Court to decide 

these petitions is abominable. 

A question of a person's liberty is a matter of grave urgency and petitions questioning the imprisonment / detention 

should be dealt with expeditiously, as has also been observed by the Supreme Court in no uncertain terms in its recent 

judgment in Arnab Manoranjan Goswami v. The State of Maharashtra. Unfortunately, the numbers reveal a 

completely different picture with 146 petitions filed in 2019 still pending adjudication. 

Further, 227 petitions were rendered infructuous mainly due to the time period that elapsed between the filing of these 

petitions and their determination, by which time either the detention order would have expired on its own terms or the 

detention order may have been revoked or the detenu would have been released before the expiry of the detention 

order or revocation of the detention order. 

The numbers also reveal the Government has grossly misused the Public Safety Act in as much as out of the 203 

petitions decided on merits, only 42 petitions failed, i.e. only 42 detention orders passed by the Government withstood 

judicial scrutiny. 

A detention order under the Public Safety Act is only required to withstand procedural review. That is, the challenge 

to the detention orders is only restricted to the decision-making procedure and not the substance of the decision on 

which the detention order may have been issued. Despite the limited grounds of review, almost all the detention orders 

were quashed for one or more of the following reasons: i) total non-application of mind; ii) failure to provide the 

detenu with the complete material which formed the basis of the detention order; iii) failure to inform the detenu about 

the right to make a representation under the Act; iv) failure to provide the detenu with material in the language which 

the detenu understands; and v) failure to explain to the detenu the reasons for detention in the language which the 

detenu understands. One can only imagine how many of the 227 petitions rendered infructuous were actually 

challenging detention orders which were more likely than not illegal. 

Furthermore, the High Court failed to follow its own Rules while dealing with the Habeas Corpus petitions before it. 

In this regard, Rule 8 of the High Court Case Flow Management Rules, 2010 expressly states that a Habeas Corpus 

petition shall invariably be disposed of within a period of 15 days. While practically this may not be possible, the High 

Court appears to not even have endeavored to dispose off these petitions expeditiously. 

It also appears that the High Court routinely indulged the Government's request for time to file counter affidavits and 

produce detention records in these petitions. In some cases more than three opportunities were provided to the 

Government to file a counter affidavit and / or produce the detention record. For instance, in HCP 128 / 2019 titled 



                                                          READING SUPPLEMENT LEGAL REASONING – Feb 2021 
 

 

 VIDHIGYA - CLAT Tutorials| Indore | www.vidhigya.in | 9039799000  68 

 
 

"Mohammad Yousuf Bhat v. State of J and K", the Government was granted seven opportunities to file a counter 

affidavit and three opportunities to produce the detention record. Consequently, this petition still remains pending 

adjudication with no apparent visibility as to when it will be next listed. Similarly, in W.P. (Crl.) 550 / 2019 titled 

"Javed Ahmad Sofi v. State of J and K", the Government was granted as many as seven opportunities to file its 

counter affidavit and yet it failed to do so. It also failed to produce the detention record on three occasions. As a result, 

this petition which was filed on October 3, 2019 is still pending adjudication and was last listed on February 10, 2021. 

Yet another problem is that the roster of Habeas Corpus petitions is unevenly distributed between two or three judges. 

This roster is in addition to the other rosters assigned to these judges. Therefore, on multiple dates, petitions get listed 

but are not heard. A practical solution would be to divide the Habeas Corpus roster amongst all single judge benches. 

However, this suggestion made by the High Court Bar was not given any credence. 

Other possible reasons for delay in adjudication of Habeas Corpus petitions 

The Jammu & Kashmir High Court, like most other High Courts of our country, is not working at full capacity. The 

sanctioned strength of the Court is 17 judges (13 permanent and 4 additional judges). In 2019, the Court functioned 

with 53% of its sanctioned strength and in 2020, the Court functioned with 65% of its sanctioned strength. This too 

would have contributed to the large pendency of all cases including Habeas Corpus petitions. It is therefore imperative 

that the High Court, the Supreme Court and the Government work together to promptly make appointments to the 

Court. 

Delay in disposal may also be attributed to the COVID-19 pandemic. While the High Court eventually held virtual 

hearings, the High Court faced additional difficulties on account on the 4G ban within its territories. While the 

Supreme Court's judgment in the case of 4G ban has been widely criticized, I do not intend to discuss it here. 

However, to the extent the criticism is valid, the Supreme Court has also indirectly contributed to the delay in disposal 

of cases by allowing the 4G ban to continue in the Union Territory of Jammu & Kashmir. 

The Law and liberty 

In view of this, if one were to ask whether the High Court performed its constitutional duty and succeeded in checking 

the contemptuous excesses of the Government – the answer would be an unequivocal "no". The lack of urgency in 

dealing with Habeas Corpus petitions by the High Court is a cause for concern not only for citizens residing in Jammu 

& Kashmir but for all citizens across the country. It is imperative that our constitutional courts stand up to blatant 

misuse of statutes like the Public Safety Act by the Government and do so with the zeal that befits the fundamental 

right of personal liberty. While there exists no law under which compensation can be provided in cases of illegal 

detention, the High Court in exercise of its jurisdiction under Article 226 has the power to award compensation. 

Undoubtedly, monetary compensation is not adequate recompense for unlawful curtailment of a person's liberty, but it 

should act as a deterrent to the rampant misuse of the law. One more way to check future misuse of draconian 

legislations like the Public Safety Act by the Government would be to impose costs in all cases where the detention is 

held to be illegal. This would ensure that the Government does not deal with the liberty of its citizens in a slipshod and 

apathetic manner. It can only be hoped that immediate changes are brought about in the working of the High Court 

vis-à-vis Habeas Corpus petitions. 

Courtesy: 'Live Law' as extracted from: 
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Sneak Peek: 

No. of words: 1025 words 

Note: This article talks about the power of Election Commission to De-Register a Political Party. Here the author 

analyzed the said power with the help of various provisions of The Representation of People‘s Act and the ruling of 

various Courts. 

 

Article: 25 

Does Election Commission Possess The Power To De-Register A Political Party 

In India, not every association requires to get itself registered by the Election Commission. Only an association or 

body of individual citizens of India referring to itself as a political party and intending to avail itself of the provisions 

of Part-IV-A which relates to registration of political parties of the Representation of the People Act, 1951, is required 

to get itself registered with the Election Commission of India. 

Part-IV-A of the Representation of the People Act contains three sections, Section 29A deals with registration of 

associations and bodies as political parties, Section 29B deals with political parties entitled to accept contributions and 

Sections 29C deals with declarations of donations received by the political parties. Section 29A was inserted through 

the Representation of the People (Amendment) Act, 1988. It was inserted as it was deemed necessary that the election 

law should define political party and lay down the procedure for its registration. Before Section 29-A of the Act came 

into force, the political parties were registered under the Election Symbols (Reservation and Allotment) Order, 1968. 

However, Part-IV-A does not provide any section for de-registration of a political parties. The entire Representation of 

the People Act, 1951 does not provide any mechanism for de-registration of a political party. 

The question may arise as to why the Parliament decided to omit de-registering of a political party when it had 

included provisions for registration of political parties. The Supreme Court has observed that Parliament may have 

deliberately omitted to vest the Election Commission of India with the power to de-register a political party and this 

may be for the reason that under the Constitution of India, the Election Commission of India is required to function 

independently and ensure free and fair elections. An enquiry into non-compliance with the conditions for the grant of 

registration might involve the Commission in matters of a political nature and could mean monitoring by the 

Commission of the political activities, programmes and ideologies of political parties. 

In 2016, the then Chief Election Commissioner Dr. Nasim Zaidi had recommended 47 proposals of Electoral Reforms 

pertaining to decriminalisation of politics, prevention of abuse of money, transparency in funding of political parties, 

making bribery an cognisable offence, criminalising paid news, empowering ECI to countermand election in cases of 

bribery and abuse on the lines of countermanding in event of both capturing. One of the reforms suggested by Dr. 

Nasim Zaidi was "de-registration of political parties. The Election Commission possesses the power to register a 

political party but it does not possess the power to de-register it. This was not the first instance when the Election 

Commission recommended this, in 1998 the Election Commission had sent proposals to the Government to amend the 

law and give it the authority to deregister parties and again in 2004, proposals for electoral reforms was sent to the 

Centre. However, the law was never amended. The closest the Election Commission reached with the amendment of 

the law was in 1994 when Representation of the People (Second Amendment) Bill was tabled before the Parliament. 

However, the Bill was never passed and could become an Act. The Representation of the People (Second 

Amendment) Bill proposed that a complaint can be made to the High Court within whose jurisdiction the main office 

of a political party is situated for cancelling the registration of the party on the ground that it bears a religious name, or 

that its memorandum or rules and regulations no longer conform to the provisions of the Act, or that its activities are 

not in accordance with the said memorandum or rules and regulations. 
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The Supreme Court has provided certain exemptions to the lack of power to de-register a political party. The Supreme 

Court has held that there are three exceptions where the Commission can review its order registering a political party. 

One is where a political party obtained its registration by playing fraud on the Commission, secondly, it arises out of 

sub-section (9) of Section 29-A of the Act and thirdly, any like ground where no enquiry is called for on the part of the 

Election Commission, for example, where the political party concerned is declared unlawful by the Central 

Government under the provision of the Unlawful Activities (Prevention) Act, 1967 or any other similar law. 

Therefore, if a party does not have faith and allegiance to the Constitution of India or to the principles of socialism, 

secularism and democracy, or it would not uphold the sovereignty, unity and integrity of India so as to comply with 

the provisions of Section 29-A(5). In such cases, the very substratum on which the party obtained registration is 

knocked off and the Commission in its ancillary power can undo the registration of a political party. However, the 

ancillary and incidental power of the Commission cannot be extended to a case where a registered political party 

admits that it has faith in the Constitution and principles of socialism, secularism and democracy, but some people 

repudiate such admission and call for an enquiry by the Election Commission, reason being, an incidental and 

ancillary power of a statutory authority is not the substitute of an express power of review. 

In 2014, the Supreme Court had requested the Law Commission requested the Law Commission to examine whether 

the Election Commission should be conferred the power to derecognise a political party. In 2017, the Madras High 

Court had requested the Centre to take a call and take a decision as expeditiously as possible on the recommendation 

made by the Election Commission of India in 1998 to amend the Representation of People Act (RPA) so as to provide 

Election Commission power to deregister a political parties violating the Constitution of India. 

The recommendations made to grant the Election Commission with the power to de-register has still not led to 

legislative action. The question that arises is how much does this lack of power result in lack of control over political 

parties which engage in communal and decisive politics and also the political parties registered solely to derive tax 

benefits granted to political parties under the Income Tax Act, 1961. 

Courtesy: 'Live Law' as extracted from: 
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Sneak Peek: 

No. of words: 1082 words  

Note: This article talks about The Cryptocurrency and Regulation of Official Digital Currency Bill, 2021 bill that 

prohibits all private cryptocurrencies in India and provides for an official digital currency to be issued by the Reserve 

Bank of India. It is suggested to have a fair idea about it. 

 

Article: 26 

Cryptocurrency And Regulation Of Official Digital Currency Bill, 2021 And Legal Framework Ahead 

Cryptocurrency 

A dubious concern in the banking finance sector in India today is the debate over according legal status to 

crypto/virtual currencies ("CCs"). The Reserve Bank of India ("RBI"), vide a notification ("Notification"), directed all 

entities regulated by RBI not to deal in CCs or provide any services for facilitating any person in dealing or settling 

with CCs. As the blockchain enthusiasts, the crypto-exchanges and individuals holding CCs, across the globe watched 

in approbation, in March 2020, the Supreme Court of India ("SC Case"), quashed the Notification, holding that the 

restrictions imposed by the Notification were disproportionate to the concerns raised by the RBI and therefore 

unsustainable. However, it was also held that RBI has inherent powers to regulate the dealing and trading of CCs in 

the interest of the banking system, monetary stability and sound economic growth. While this development was 

emblematic of optimism amongst industry players in India, the quashing of Notification had only brought CCs into a 

grey area and one could not have elided that RBI and legislators will be oblivion to any activity relating to CCs in 

future. 

The Parliament proposes to introduce Cryptocurrency and Regulation of Official Digital Currency Bill, 2021 ("Crypto 

Bill") in its ongoing session. The Crypto Bill seeks to ban all private cryptocurrencies and create a legitimate 

framework for official digital currency in India, backed by government/RBI, while providing certain exceptions to 

promote the underlying technology driving the digital currency. 

The Crypto Bill: What we see ahead? 

The absence of any legislative/regulatory framework or policy confirming the status of CCs till date and the validity of 

trading in and dealing with them, questioned their future in India which hinged over a murky structure. The Crypto 

Bill has brought a ray of hope, suggesting a possible advent of a digital currency in India and its regulation by 

RBI/government. However, the Crypto Bill also suggests banning of all the private cryptocurrencies. The very news of 

introduction of Crypto Bill in the Parliament session has sent out shivers in the cryptocurrency market. The industry 

practitioners have hit the panic button due to the speculative foresightedness attached to the Crypto Bill, including 

more particularly the banning of 'private cryptocurrencies'. 

As to what is a 'private cryptocurrency' remains unclear for now as the draft of the Crypto Bill has not been made 

available to public. The crypto evangelist bat for currencies like Bitcoin and Ethereum to be public currencies, 

however there is uncertainty, whether the Crypto Bill will render the use of currencies like Bitcoin and Ethereum 

illegal in India. 

Further, it remains to be seen whether CCs will be treated as a 'currency' or a 'stock' or there will be an outright ban on 

dealing with them. The proliferators of CCs contend that they cannot be differentiated, without any reasonable basis, 

from other persons engaged in the business, including that of pre-paid wallets and other electronic dealings in money, 

purely because they are engaged in the use, trade or dealing of CCs and that vetoing use of CCs infringes upon the 



                                                          READING SUPPLEMENT LEGAL REASONING – Feb 2021 
 

 

 VIDHIGYA - CLAT Tutorials| Indore | www.vidhigya.in | 9039799000  72 

 
 

right to carry out trade and business and impairs the Right to 'Equality', Right to carry out 'Trade or Business' and 

Right to 'Life and Personal Liberty'. Whereas, the primordial concerns of RBI/government that could make CCs 

nefarious and question their acceptability, are the volatility and fluctuation of their value and anonymity of 

transactions, which may give rise to cybercrimes, money laundering, misinformed investments by consumers, frauds 

and terrorism financing. 

The forward strategy 

The Indian citizenry have long delved themselves into the use, trade and sale of CCs and have established highly 

successful businesses in the form of crypto exchanges and blockchain driven start-ups and therefore one cannot sign 

off CCs completely. Crypto firms in India have also experienced a successful phase during the pandemic lockdown 

and the trading on crypto exchanges increased manifolds. Were at one hand the government's current move threatens 

to put the future of this industry in disarray once again, the introduction of Crypto Bill will also be a welcome step. 

However its success will depend on various factors, like defining 'private cryptocurrencies', contours of regulation and 

power given to the regulators to regulate the use and trade of CCs, that will decide the fate of CCs in India. At this 

stage, the government may consult stakeholders before coming to a decision on status of CCs in India. 

In the milieu of the nascent technology-driven businesses, subsequent to the SC Case, the world now awaits in high 

anticipation of the Indian policymakers'/legislator's next move to see whether there will be an outright ban or there 

will be a regulatory framework on CCs or whether and the lawmakers/government come up with a hybrid digital 

currency that is backed and regulated by the RBI. A pragmatic sense suggests that the lawmakers and RBI regulate the 

trading of CCs, either by coming up with a substantive legislation or regulation/policy by RBI for regulating and 

facilitating the dealings in CCs either as a currency or a virtual asset, ensuring the following inclusions, amongst 

others; 

The mandatory reporting of sale, trade and usage of CCs to RBI to ensure the identity of participants and the amounts 

transacted, thereby preventing anonymity in cryptocurrency transactions; 

Since fluctuation in the value of a currency is not good for an economy, a range or a band-width of fluctuation in value 

of CCs be considered by RBI for a specified period, from time to time, so as to recognize them as currency with 

definitive value; 

The Master Circular issued by RBI for Know Your Customer ("KYC") norms, Anti-Money Laundering ("AML") 

standards and combating Terrorism Financing[6], can be applied mutatis mutandis to transactions relating to CCs to 

curb the potential risks identified by RBI in relation to them; 

Compulsory registration of crypto exchanges with RBI and an affirmative obligation be imposed on them to self  

regulate and comply with KYC/AML regulations and make quarterly disclosures to RBI intimating the necessary 

information of all transactions in CCs; 

In alternate, where CCs are given a status of stock, Securities and Exchange Board of India ("SEBI") may license, 

regulate, and supervise trading and services in relation to CCs; 

An independent unit be set up by RBI or SEBI to study, address and deliberate on emerging technologies and market 

trends governing CCs and advise RBI/SEBI on regular basis; and 

Defining crimes related to CCs and having an effective enforcement mechanism to safeguard the consumers. 

Courtesy: 'Live Law' as extracted from: 
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Sneak Peek: 

No. of words: 1882 words  

Note: In this article, the author has critically examined The Finance Bill 2021 and its implication on the earlier 

judicial pronouncements. As a CLAT aspirant it is a suggested to have a fair idea about it. 

 

Article: 27 

Union Budget : Impact Of Finance Bill 2021 On Judicial Precedents 

The Union Finance Minister's annual budget speech is the subject matter of great interest and debate for many. 

However, for professionals like advocates, chartered accountants, etc. the devil lies in the details. True to its nature, 

the Finance Bill, 2021 contains many such details which have the effect of over ruling several judicial precedents. The 

present article is an attempt to briefly discuss the same. 

Judicial Precedents overruled under Direct Taxes 

Slump Exchange of undertaking is now taxable 

The Income Tax Act, 1961 provides for taxability of a business undertaking's transfer in the form of slump sale. These 

transactions are essentially restructuring exercises undertaken by entities wherein the undertaking is transferred for a 

lump sum consideration without assigning individual values to respective assets and liabilities. Under the Income Tax 

Act, 1961, a slump sale is taxable as capital gains under section 50B. For this purpose, Section 2(42C) provides a 

statutory definition of slump sale to mean, inter alia, transfer as a result of sale. 

Ingenious professionals had devised a way to escape such capital gains under Section 50B by planning the transaction 

in such a manner in which it doesn't satisfy the test of a "sale". If the transfer is not "sale", then it goes out of the ambit 

of section 2(42C) and hence is not chargeable to capital gains tax. This was done by way of issuance of non-

monetary/cash assets in exchange of the business undertaking. For example, very recently, in the case of Areva T&D 

India Ltd. vs. CIT, the Madras High Court held that monetary consideration is necessary for a transaction to qualify as 

a 'sale'. Thus, a transfer of an undertaking in lieu of issuance of shares by a company as consideration does not amount 

to a 'sale' and therefore, cannot be considered a 'slump sale' under the Income Tax Act, 1961. Similarly, the Bombay 

High Court in the case of CIT vs. Bharat Bijlee Ltd. has held that where an undertaking was transferred under a 

Scheme of Arrangement to a company which allotted preference shares and bonds as consideration, the same is not a 

'sale' for the purposes of section 2(42C). These decisions along with the Supreme Court's dictum on the same lines 

way back in 1967 in the case of CIT v/s Motor & General Stores (P) Ltd (66 ITR 692) provided a firm basis to the 

taxpayers to plan their commercial affairs accordingly. 

However, the Finance Bill, 2021 now proposes to overrule the abovementioned settled position by way of an 

amendment to the definition of slump sale under section 2(42C). It is proposed to remove the reference to "sale" and 

substitute it with "any means" thereby obviating the need for a monetary consideration. Furthermore, a new 

explanation is provided to widen the scope of the section so as to nullify any other tax planning in respect of such 

transfers. The abovementioned modus operandi is now captured within the tax net by way of the proposed 

amendment. It is of utmost importance to note that the amendment is applicable from the FY 2020-21 and hence any 

structuring which has already happened in the current financial year on the basis of the earlier decisions, also stands 

taxed. This is one of the retrospective amendments carried out in this budget. 

Delayed deposit of employee's contribution to PF/ESI not allowable as business expenditure 
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Section 36(va) of the Income Tax Act, 1961 provides for deduction of employee's contribution to PF/ESI, if such sum 

is credited by the assessee to the employee's account in the relevant fund on or before the 'due date'. Explanation to the 

said clause provides that "due date" means the date by which the assessee is required as an employer to credit an 

employee's contribution to the employee's account in the relevant fund under the relevant Act. 

Section 43B caters to the allowability of employer's contribution to PF/ESI on payment basis on or before 'due date'. 

However, the term 'due date' for the purposes of section 43B has been defined to mean the due date of furnishing of 

the income tax return. Hence, for the purposes of depositing Employer's contribution, it can even be a delayed deposit 

till the due date of filing of return but for depositing Employee's contribution it can only be the due date under the 

respect fund and not the date of filing of return. However, the Delhi High Court in the case of CIT vs. AIMIL Ltd. had 

transposed the meaning of 'due date' under section 43B to section 36(va). The ruling thus benefitted the taxpayers even 

if they delayed the deposit of Employee's contribution. This mistake has now been remedied by way of amendment to 

Section 36(va) to clarify that the provision of section 43B does not apply and deemed to never have been applied for 

the purposes of determining the 'due date'. This is a welcome amendment because by late deposit of employee 

contribution, the employers got unjustly enriched by keeping the money belonging to the employees and still getting 

deductions under the tax law. 

No depreciation can be claimed on Goodwill 

A business/professional set up which is very successful would generate a lot of goodwill/reputation in the market. This 

reputation being an intangible benefit associated with the performance of the business is very subjective to value. If 

successful businesses are sold in a transaction, the seller obviously charges a premium on account of the transfer of 

reputation/goodwill which will benefit the buyer. Such premium was recognised in monetary terms in the books of 

accounts as "goodwill". There used to be a controversy regarding whether this acquired goodwill is a depreciable asset 

for tax purposes. This controversy was resolved in favour of taxpayers by the Supreme Court in the case of CIT vs. 

Smifs Securities Ltd. wherein it was held that "Goodwill" is an asset on which the benefit of depreciable can be 

claimed. Such transactions then became a very tax efficient tool in the hands of the buyers. However, with a view to 

overrule this decision, Budget 2021 now proposes to amend section 32 to exclude goodwill. Hence, goodwill shall no 

longer be a depreciable asset. This is also one of the retrospective amendments carried out in this year's budget. 

Beneficial rate under DTAA to be considered for FIIs while deducting tax at source 

With respect to certain class of non residents and incomes, the Income Tax Act, 1961 provides special rate of tax 

which can sometimes be higher than the beneficial tax rate provided in the DTAA. However, under the domestic law, 

the non resident is obligated to suffer TDS at the higher rate mentioned in the special provisions. The Supreme Court 

delivered a landmark judgment affirming this principle in PILCOM vs. CIT wherein it held that the obligation to 

withhold taxes under the special provision is not affected by the DTAA. The benefit of the DTAA can be considered 

by the payee and if found valid the taxes withheld can be claimed as a refund with interest. However, such a treatment 

does not absolve the payer from carrying out withholding obligations under the Act. With a view to encourage foreign 

capital flow, the decision of the Supreme Court is now proposed to be partially overruled in cases of FIIs. Thus, it is 

now proposed to amend the provisions concerning TDS that the tax shall be deducted at the rate specially provided or 

the rate under DTAA whichever is lower. Hence, the benefit of DTAA can be considered while deducting TDS. This 

is one of the few amendments which is taxpayer friendly. 

Judicial Precedents overruled under Indirect Taxes 

Doctrine of mutuality no longer applicable under CGST Act, 2017 

Activities or transactions involving supply of goods or services by clubs to its members have long been a subject 

matter of litigation under various tax laws. Very recently, a 3 judge bench of the Supreme Court in State of West 

Bengal vs. Calcutta Club Limited held that there cannot be a sale transaction between an incorporated and 
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unincorporated members' club and its members. Under the doctrine of mutuality, there is no legal distinction between 

a club and its members. The same was upheld by the Supreme Court in the abovementioned decision with the result 

that such transactions became non taxable. With a view to overrule the said decision in context of GST, the Finance 

Bill, 2021 proposes to amend the definition of "supply" under Section 7 of the CGST Act, 2017 to include supply of 

goods or services by a club to its members. Hence, by way of an artificial definition, the said transaction has been 

brought under the ambit of GST. It is important to note that this amendment is retrospective. 

Wholesome changes to the law of provisional attachment under CGST Act, 2017 

Section 83 of the CGST Act, 2017 provides the department with the power to provisionally attach properties, 

including bank accounts of a taxable person. This is with a view to safeguard the interest of the revenue in serious and 

more apparent cases. The Delhi High Court in the case of Proex Fashion Private Limited v. Govt. of India & Ors has 

held that action under section 83 is predicated upon pendency of proceedings under Sections 62, 63, 64, 67, 73 or 74 

of the Act. Hence, provisional attachment for any other proceeding (even if related to the above sections) is not valid 

and is liable to be quashed. Similarly, the Bombay High Court in the case of Kaish Impex Private Limited Vs UOI 

held that Section 83 does not provide for an automatic extension to any other taxable person from an inquiry 

specifically launched against a taxable person under these provisions. It further held that Bank accounts cannot be 

attached merely based on the summons issued under section 70. 

In this background, the Finance Bill 2021 has proposed to overcome these decision and substitute the whole section 

83(1) with the new section 83(1). 

The aforementioned amendment has three major effects. Firstly, it must be noted that the reference to specific sections 

has been omitted and its place, a broader reference to chapters under the CGST Act, 2017 has been provided. 

Secondly, the scope has further been expanded by way of bringing in automatic extension of these powers in respect 

of certain other persons in addition to the taxable person itself. 

Thirdly, the text of the provision refers to "initiation of any proceeding" rather than the pendency of the same. Hence, 

once a property has been attached provisionally, it will continue to remain attach till the statutory period allowed 

under section 83(2), even though the proceeding is no longer pending. 

Hence, the effect of the decisions of Delhi High Court and the Bombay High Court, among other courts, has been 

done away with. 

It is of utmost importance for fellow professionals to consider the effect of these amendments on pending transactions 

and also on their respective advices to the clients. The well established positions have now been proposed to be 

changed and hence the same case laws may not be relevant anymore. As can be noted, some of the major changes 

have been brought in with retrospective effect. In light of this, it becomes all the more important to know about these 

developments and advise accordingly. 

Courtesy: 'Live Law' as extracted from: 
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Sneak Peek: 

No. of words: 2609 words  

Note: This article talks about The Gujarat Land Grabbing (Prohibition) Act, 2020 which recently came into force in 

Gujarat. The law seeks to protect small farmers and citizens against land-grabbing through establishment of 

committees and special courts in each district. Here, the author has critically evaluated the act. A bit technical and 

difficult, but yes you should have a good legal insight about this Act. 

 

Article: 28 

Gujarat Land Grabbing (Prohibition) Act, 2020- Slapdash Drafting, Reflects Lack of Vision And 

Unconstitutional 

Land Grabbing Act 

The Gujarat Land Grabbing (Prohibition) Act, 2020 (Hereafter, referred to as "the Act" for convenience) has been 

enacted by the Government of Gujarat by notifying the same in the Gujarat government Gazette/extraordinary volume 

LXI dated 09/10/2020 and the same has been brought into force from 29/08/2020. From the reading of the Act, it is 

clear that it is a special law providing civil and criminal remedies and liabilities under one roof with regard to the act 

of land grabbing. It provides for the establishment of Special Courts for adjudicating the disputes pertaining to land 

grabbing either by way of criminal prosecution or a civil proceeding (Refer to Section 7). The Act provides for the 

constitution of a committee to be notified by the state government under the chairmanship of the District Collector 

which will primarily consider all applications or complaints pertaining to land grabbing. Under Section 9 of the Act, 

the special court is invested with jurisdiction to decide either suo-motu or any application made by any person or any 

officer authorized by District Collector to take cognizance and try every case arising out of the alleged act of land 

grabbing or with respect to the ownership and title to or lawful possession of the land grabbed. The Special Court has 

the power to refer the complaint or application to the committee for its finding. Section 15 of the Act gives an 

overriding effect to this special law over any other law for the time being in force or custom, usage or agreement or 

decree or order of the court or any other tribunal or authority. The Act contains several provisions which are 

controversial and which will have to pass the test of constitutional validity. 

The Act not only applies to any government or municipal land grabbed by any person but it also applies to a private 

land grabbed by any other person. In short, it would apply in respect of rival claims made by two private individuals 

against each other in respect of ownership, title or possession of the land where one of them may claim that the other 

has grabbed the land without any title or ownership or lawful reason for possessing the land. 

The most controversial provisions of the Act are Section 4 (2), Section 9, Section 11, Section 15 and Section 17. In 

order to appreciate the constitutionality of the aforesaid provisions at least the following definitions are required to be 

kept in mind: 

Section 2(c): "land" includes rights in or over land, benefits to arise out of land and buildings, structures and other 

things attached to the earth or permanently fastened to anything attached to the earth; 

Section 2(d): "land grabber" means a person who commits land grabbing and includes any person who gives financial 

aid to any person for taking illegal possession of lands or for construction of unauthorized structures thereon, or who 

collects or attempts to collect from any occupiers of such lands rent, compensation and other charges by criminal 

intimidation, or who abets the doing of any of the above-mentioned acts, and also includes the successors-in-interest; 
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Section 2(e): "land grabbing" means every activity of land grabber to occupy or attempt to occupy with or without the 

use of force, threat, intimidation and deceit, any land (whether belonging to the Government, a Public Sector 

Undertaking, a local authority, a religious or charitable institution or any other private person) over which he or they 

have no ownership, title or physical possession, without any lawful entitlement and with a view to illegally taking 

possession of such land or creating illegal tenancies or lease or license, agreements or transfer or sale or by 

constructing unauthorized structures thereon for sale or hire or use or occupation of such unauthorized structures and 

the term "grabbed land" shall be construed accordingly; 

The above-referred definitions of the term "land grabber" and "land grabbing" are vague and casts their net so wide to 

cover the persons who are in settled possession of the land since long. Moreover, the term 'land grabber' has been 

defined with reference to the term 'land grabbing' which again refers to 'land grabbers' in a circuitous way so as to 

make it difficult to understand its true meaning and scope. The term 'land grabber' covers within its definition a 

successor in interest also who may or may not be aware of the defect or infirmity in the title of the land or with regard 

to the possession thereof. 

Section 3 of the Act is in the nature of a declaration that the land grabbing in any form is prohibited, made unlawful 

and it is an offence punishable under the Act. Meaning thereby it will have to be applied prospectively from the date 

when the Act was brought into force and therefore naturally it cannot be applied to any act of encroachment, land 

grabbing or to persons in settled possession without lawful title over the land prior to the enforcement of the Act. 

However, surprisingly section 4(2) declares that any person who owns or after the commencement of this act 

continues is to be in occupation otherwise than as a lawful tenant, of a grabbed land shall be guilty of an offence under 

this Act. The land grabber upon conviction is liable to be punished with imprisonment for a term which shall not be 

less than ten years but may be extended to fourteen years and with fine which may be extended to the Jantri Value of 

such properties. 

Section 4 (2) covers within its sweep a person who continues is to be in the occupation or who retains his possession 

of the land which might have commenced long back prior to the enactment of the Act and make them liable for the 

commission of an offence. The natural corollary of the above said provision is that a person who is in settled 

possession but having no document of title or ownership will have to voluntarily surrender his possession of the land 

to the lawful owner of the land immediately failing which he can be prosecuted and punished for an act which was 

innocent prior to the enactment of the Act. 

Section 9 also provides for taking an action by the Special Court in respect of the land grabbed whether before or after 

the commencement of the Act. Thus, the Act has retrospective applicability and it makes the past innocent act as an 

offence by post facto law which violates the fundamental rights guaranteed under Article 20 of the Constitution of 

India. Article 20 clearly prohibits retrospective effect to be given to a criminal law creating an offence. 

• The provisions of the Act more particularly Sections 4, 9, 11 and 15 infringe the fundamental rights of a person 

concerned under Articles 14, 19 and 21 of the Constitution of India.  

• The provisions of the Act are repugnant to and in conflict with the provisions of Section 27 read with Articles 65,111 

and 112 of the Schedule to the Limitation Act, 1963. Section 27 read with Article 65 of the Limitation Act 

extinguishes the right of a lawful owner in respect of land or immovable property if within the time stipulated therein 

the owner fails to assert his right to have possession.  

• Further, by the aforesaid provisions of the Act is contrary to the well-entrenched jurisprudential concept of a person 

in settled possession having the right to protect his possession and insist for his dispossession only in accordance with 

the due process of law. 

• The provisions of the Act are also in conflict with the provisions of Public Premises (Eviction of Unauthorized 

Occupants) Act, 1971- Central Law and Public Premises (Eviction of Unauthorized Occupants) Act, 1972- State law 
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and other similar laws that provide for a summary procedure of eviction of an unauthorized occupant with a detailed 

procedure of issuance of notice for eviction, its adjudication by the competent officer and providing an appeal against 

the order of the competent authority. No such just fair and reasonable procedure is contemplated under the Act and 

hence it would violate the fundamental rights of the person concerned under Article 21 of the Constitution of India. 

• Because of the provisions of the Act all street vendors occupying municipal lands and all hutment dwellers 

occupying government or even a private-lands since long become offenders by a stroke of a pen by which the 

impugned provisions of Act are made. By such outrageous provisions, all such persons are rendered liable for a very 

stringent criminal liability of punishment of imprisonment for not less than 10 years extending up to 14 years. This 

kind of legislation clearly invades the right to life a fundamental and basic human right of the poor masses of the State 

of Gujarat without any lawful justification. The Act is a retrogressive piece of legislation contrary to the constitutional 

morality enshrined in the Preamble and the Directive Principles of the State Policy of the Constitution of India. 

• The provision of the Act is manifestly arbitrary since the State legislature has failed to appreciate that there are 

sufficient legal provisions available under the Gujarat Land Revenue Code, Municipal Corporation Act, Municipality 

and Panchayat Acts and Public Premises Eviction Act for the removal or eviction of an unauthorized occupant of the 

government lands. Further, in respect of a person who is in settled possession of private land, there is no lawful 

justification or reason to create the act of occupying the private land as an offence and provide a summary procedure 

of adjudication by the Special Court. Land or property disputes between two private individuals have many legal 

contours viz. a person in occupation of land or property after the expiry of the lease or a license containing a renewal 

clause, usufructuary mortgagee retaining possession of land for sufficient reason, a person in occupation and 

possession of the land based on an inchoate document of title or having an agreement for sale registered or 

unregistered and possessing the land in pursuance of the part performance of an agreement so on so forth. Thus, it is 

highly irrational, illegal and unconstitutional to create a criminal liability on such a person with corresponding 

summary adjudication of civil rights of such private individuals. 

• The Land Revenue Code and the provisions of the municipal laws in many cases confer discretion to the authorities 

under to regularize unauthorized occupancies of a government or municipal land subject to certain conditions or as per 

the policy of the government. The Act has divested all such competent authorities under the revenue and municipal 

laws of their discretion to regularize unauthorized occupancy in accordance with the policy of the State. 

• The Act has failed to take note of the ground reality at village and taluka levels wherein the notified village sites 

(Gamtal land) the residents might have settled and constructed their houses more than hundred years ago without a 

lawful title or a document of ownership. If one examines these ground realities in the rural area, on the village sites 

more than 60 of the residents may not be having any document of title or ownership and their claim over the properties 

are simply based on their ancestors having settled and constructed the houses. When a city survey is introduced in 

respect of village sites under the Land Revenue Codes, there is a procedure for recognizing their possessory rights and 

to exalt the possessory rights into the full-fledged the ownership rights. By virtue of the Act, any occupation or 

possession of a government or municipal land per se is an offence and there is no provision under the Act which 

provides for exemption from the provision of the Act or provides an exception for such situations. 

• The Act has failed to notice the distinctions between an encroachment of a recent time and occupation of a 

government, municipal or private land since long. 

• The provision of the Act has been giving an overriding effect under Section 15 over all other laws for the time being 

in force, or custom or usage or agreement or decree or order of a court or any other tribunal or authority. This 

provision fails to pass the test of constitutionality since something which had already agreed to by the parties or any 

legal right created by virtue a decree of the court or tribunal or authority is sought to be nullified. So irrespective of 

any order of authority regularizing the occupancies of government land lawfully made in the past or decree of 
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declaring a person as owner by adverse passion, the provision of the Act will apply and the person who was not a 

lawful owner will incur civil and criminal liabilities under the Act. 

• The provision of Section 11 apparently creates a reverse burden of proof in respect of private land also. But if the 

aforesaid provision is closely read it does not change the onus of proof which reflects poor drafting. 

• A transaction relating to an alienation of land grabbed even though such alienation might have taken place much 

before the commencement of the Act, it has been made null and void. Section 17 has also retrospective operation, 

therefore, cannot be held to be legal or constitutional. 

• The provision relating to a minimum of ten years imprisonment upon conviction and recovering price at Jantri rate is 

highly disproportionate and violates the doctrine of proportionality which is now fully established as part of our 

constitutional jurisprudence. 

Besides the aforementioned legal and constitutional issues, the implementation of the Act has many serious practical 

difficulties. It is interesting to note that despite all flaws mentioned above the state Government has started enforcing 

Act and prosecuting people without creating the corresponding infrastructure of Special Courts. The Act would 

require the establishment of special courts in every district. Secondly, the Collector of every district who is already 

overburdened with the revenue administration, having extensive jurisdiction under the provision of Code of Criminal 

Procedure, functioning in the capacity of the District Magistrate under the preventive detention laws, carrying out 

election duties and many other functions under other laws will be flooded with all such litigations pertaining to even 

private individuals which would create havoc in the functioning of the Collectorates. Considering the nature of the 

provisions of the Act the Collector will not be in a position to carry out other functions except examining all types of 

grievances pertaining to private land-property disputes and disputes between government and private individuals. 

Therefore, the provisions of the Act are not even in the interest of general revenue, civil and criminal administration. 

The Rules framed under the Act are also ultra vires and unconstitutional as the Rules do not specifically provide for 

giving an opportunity to the person affected by the inquiry to be conducted under Act by the inquiry committee. Rule 

5 (10) provides for submission of the final report by Police within 30 days of the registration of the FIR which is 

absolutely unreasonable as the property and land disputes involve many complex legal and factual issues for which the 

police authority is inept to conduct the investigation. Even if they are held to have the competence to understand such 

complex issues, the period of 30 days for investigation is absolutely insufficient and not in tune with section 167 of 

Criminal Procedure Code which provides for 60 or days 90 days for submitting final report after the registration of the 

FIR and arrest. 

The provisions aforesaid are therefore unconstitutional and liable to be struck down. A careful examination of the 

provisions of the Act reflects that it is indeed slapdash legislation enacted without proper vision. 

Courtesy: 'Live Law' as extracted from: 

https://www.livelaw.in/columns/gujarat-land-grabbing-prohibition-act-2020-constitutionality-land-grabber-private-

land-169760?infinitescroll=1 

 

  

https://www.livelaw.in/columns/gujarat-land-grabbing-prohibition-act-2020-constitutionality-land-grabber-private-land-169760?infinitescroll=1
https://www.livelaw.in/columns/gujarat-land-grabbing-prohibition-act-2020-constitutionality-land-grabber-private-land-169760?infinitescroll=1
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Sneak Peek: 

No. of words: 1560 words  

Note: In this article, the author has analyzed the PM CARES Fund and discussed the concept of Public Authority in 

the RTI Act and seeks to address the issue whether PM CARES Fund falls under the ambit definition of Public 

Authority as per the RTI Act. 

 

Article: 29 

Why Does PM CARES Not Qualify as a 'Public Authority' Under the RTI Act? 

 ―A secret policy saves itself from some inconveniences I will not deny; but I believe, that in the long run it creates 

more than it avoids; and that of two governments, one of which should be conducted secretly and the other openly, the 

latter would possess a strength, a hardihood, and a reputation which would render it superior to all the dissimulations 

of the other.‖ 

The government of India seems to have forgotten this valuable advice given by Jeremy Bentham, a remarkable 

economist, philosopher, jurist and legal reformer. The government is adopting a policy of secrecy and non-disclosure 

in connection with the ‗Prime Minister‘s Citizen Assistance and Relief in Emergency Situations Fund‘ popularly 

known as the ‗PM CARES Fund‘. It was established on March 27, 2020 as a public charitable trust, to provide 

assistance and relief in emergency or distress situations, similar to those posed by the COVID-19 pandemic. 

A total amount of Rs 3076.62 crore was collected under PM CARES Fund in the year 2020 through contributions 

received from individuals and organisations. The government did not disclose sufficient information on the official 

website regarding the nature of the fund, its usage, etc. As a result, applications were filed by different people under 

the Right to Information Act to obtain necessary information. 

In the very first reply, the Prime Minister Office (―PMO‖) refused to provide any information on the grounds that the 

fund was not a Public Authority under Section 2(h) of the RTI Act. The applicant was asked to refer to the website for 

‗relevant information‘. All the subsequent RTI applications were also rejected on the same grounds. Consequently, a 

public interest litigation petition was filed before the Delhi high court to bring the fund under the ambit of the RTI Act 

which is yet to be decided. 

In order to understand whether the PM CARES Fund is a public authority or not, it is important to understand the 

scope of the definition of ―public authority‖ as provided under Section 2(h) of the RTI Act. It states that: 

―(h) ―public authority‖ means any authority or body or institution of self-government established or constituted – 

(a) by or under the Constitution; 

(b) by any other law made by Parliament; 

(c) by any other law made by State Legislature; 

(d) by notification issued or order made by the appropriate Government, and includes any – 

body owned, controlled or substantially financed; 

non-Government Organisation substantially financed, directly or indirectly by funds provided by the appropriate 

Government;‖ 
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There is no debate over the fact that the fund does not fall under clause (a), (b) or (c). The moot point is whether the 

fund falls under sub-clauses (i) of Section 2(h)(d) i.e. ―body owned, controlled or substantially financed‖ by the 

appropriate government. 

The three conditions provided under this clause i.e. (1) ownership, (2) control and (3) substantial finance are not 

cumulative, meaning that even if one of the conditions is satisfied by any authority, it will be termed as a public 

authority. This has been laid down by the Delhi high court in the case of National Stock Exchange of India Limited v. 

Central Information Commission and Ors (―NSE Case‖). 

Recently, in a response to an RTI application on PM CARES Fund, the government said that the PM CARES Fund is 

a body ―owned by, controlled by and established by the government of India‖. The reply further stated that even then 

the fund is not a public authority as it is ―not at all financed by the appropriate government and administered by 

private individuals as trustees‖ This response is in clear violation of the law laid down by the Delhi high court in the 

NSE case because if ‗ownership and control‘ are with the government, that alone is sufficient for the fund to be a 

public authority. 

However, the true nature of the PM CARES Fund cannot be determined based on the reply of the PMO to the RTI 

applications. Rather, the trust deed of the fund, released by the government in December 2020, will serve as a guide to 

determine its true nature. The fund has been established as a public charitable trust but that does not exempt it from 

the purview of the RTI Act. The Bombay high court has already clarified the law on this stating that public charitable 

trust will be considered a public authority under the RTI Act if it satisfies the condition of sub-clauses (i) of Section 

2(h)(d) i.e. if it is owned, controlled or substantially financed by the government. The three conditions being non-

cumulative, only the ‗control‘ aspect of the trust will be investigated in this analysis without delving into the 

‗ownership‘ and ‗substantially financed‘ aspect of the trust. 

Clause 5.3 of the trust deed states: ―There is no control of either the central government or any state governments, 

either direct or indirect, in the functioning of the trust in any manner whatsoever.‖ It is a settled rule of interpretation 

of a trust deed that the intention of the settler (the entity who established the trust) must be gathered by reading the 

trust deed as a whole and no one clause should be construed in isolation. Therefore, this clause cannot be considered 

conclusive on the issue of control as various other clauses convey a different meaning. 

Clause 8 of the trust deed defines the powers of the Board of Trustees (―Board‖), the board has complete control over 

management and administration of the trust. The persons holding the following offices have been designated as 

trustees in their ex-officio capacity as per clause 6 of the deed: (1) Prime Minister, who is also the chairman of the 

trust, (2) Minister of Defense, (3) Minister of Home Affairs and (4) Minister of Finance. Further, the chairperson has 

the power to nominate three other trustees from among the eminent persons in various fields like law, health, science, 

etc. It is an accepted position that merely because certain government servants hold a position in ―ex-officio‖ capacity 

in a body, the government cannot be said to have been exercising ‗control‘ over that body. 

However, in the landmark case of Pradeep Kumar Biswas v. Indian Institute of Chemical Biology, the Supreme Court 

held that if the government has a dominant role to play in terms of power to appoint the secretary, nominate and 

terminate members of the governing board, then it is said to have control over the body. In the case of the PM CARES 

Fund, the government officers who hold the positions of trustees are not just ceremonial heads, the entire management 

and administration of the fund are within their hands. 

The fund is headed by a constitutional authority, the Prime Minister, who has complete power to modify the 

constitution of the board (Clause 6.7 of the deed). The PMO provides administrative and secretarial support to the 

trustees which is required for the management and administration of the trust (Clause 6.8 of the deed). Joint Secretary 

(Administration) in the PMO acts as secretary to the fund and looks after the administration. 
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The decisions taken by the authorities regarding the operation of the PM CARES Fund cannot be said to have been 

made in a personal capacity merely because there is discretion involved in the disbursement of funds. The decision 

must be considered to be official decisions taken by a public authority because the fund is not being used for personal 

purposes but for the furtherance of public purposes, as it clear from the following primary objectives of the trust which 

are provided in clause 4.2 of the trust deed: 

―To undertake and support relief or assistance of any kind relating to a public health emergency or any other kind of 

emergency, calamity or distress, either man-made or natural, including the creation or upgradation of healthcare or 

pharmaceutical facilities, other necessary infrastructure, funding relevant research or any other type of support. 

To render financial assistance, provide grants of payments of money or take such other steps as may be deemed 

necessary by the Board of Trustees to assist the affected population. 

To undertake any other activity, which is not inconsistent with the above Objects.‖ 

Further, the fund‘s physical infrastructure is the same as that of the central government. It is housed in the PMO, and 

no separate expenditure is being incurred on its management as it is managed by the PMO officers on an honorary 

basis. The fund uses the state emblem of the Sarnath Lion Capital of Ashoka as its logo. Moreover, the official domain 

‗gov.in‘ which is reserved for a few government departments and agencies has been provided to the fund. 

In light of all these, it is quite clear that the government has ‗substantial‘ control over the fund, not merely a 

supervisory or regulatory control. Therefore, it meets the requirement of section 2(h)(d)(i) as laid down by the 

Supreme Court in Thalappalam Service Coop. Bank Ltd. v. State of Kerala, hence it should be considered a public 

authority under the RTI Act. The government seems to be waiting for the decision of the court to accept this fact. 

However, the government must realise that ―a government by secrecy benefits no one. It injures the people it seeks to 

serve; it damages its own integrity and operation. It breeds distrust, dampens the fervor of its citizens and mocks their 

loyalty.‖ 

Courtesy: 'The Wire' as extracted from: 

https://thewire.in/law/pm-cares-fund-trust-deed-supreme-court 
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Sneak Peek: 

No. of words: 1916 words  

Note: In this article, the author has critically examined the recent order of Hon‘ble Supreme Court of India in the 

matter pertaining to sexual charges against former Chief Justice of India, Ranjan Gogoi and also discussed the concept 

of sealed cover jurisprudence. As a CLAT aspirant it is a suggested to have a fair idea about it. 

 

Article: 30 

Why the SC Order Closing the Case on Conspiracy Against Ex CJI Ranjan Gogoi Is Disappointing 

On Thursday (February 18), the Supreme Court‘s three-judge bench has held, on the basis of the inquiry report which 

another bench had earlier commissioned, that the conspiracy against the former Chief Justice of India, and now 

Member of Parliament, Ranjan Gogoi – which allegedly led to sexual harassment allegations against him by a former 

employee of the Supreme Court, who has now been reinstated – could not be completely ruled out. The bench‘s 

finding was like a blind man in a dark room looking for a black cat that wasn‘t there. 

Gogoi was well known for resorting to ‗sealed cover‘ jurisprudence while on the bench. The term, ‗sealed cover‘ 

jurisprudence, is a euphemism for unjustly denying an opportunity to a litigant to respond to claims of the opposite 

party – especially if the opposite party happens to be the Centre. Gogoi justified it on the ground that the government‘s 

claims, with the permission of the court, could be submitted in a sealed cover, which would be opened and read only 

by the bench for its satisfaction, because they were deemed sensitive. Although the Supreme Court used to insist on 

submission of responses from a party in a sealed cover prior to Gogoi‘s tenure too, it was he who frequently resorted 

to it while deciding cases, ignoring protests from litigants who found themselves at the receiving end. 

Thursday‘s order by a three-judge bench of the Supreme Court, comprising Justices Sanjay Kishan Kaul, A.S. 

Bopanna and V. Ramasubramanian, takes this sealed cover jurisprudence further by using it to give a clean chit to 

Gogoi. 

At the outset, the bench records its appreciation that the report, submitted by retired Supreme Court judge Justice A.K. 

Patnaik, on the ‗larger conspiracy‘ behind the allegations of sexual harassment against Gogoi, ―is quite 

comprehensive, which has dealt with the scope of the enquiry, the materials and the findings and the conclusions 

along with the list of annexures and articles‖. 

But the bench does not care to justify why it has had to keep such a comprehensive and useful report under wraps. The 

bench apparently assumes that the public is not mature enough to appreciate the report, and that its appreciation alone 

matters. Such a snobbish assumption is likely to strengthen the Supreme Court‘s image as an ivory tower institution, 

far alienated from the concerns of the common man. This is unlikely to help the court redeem its image, which 

suffered quite an erosion in the aftermath of last year‘s lockdown, when it didn‘t come to the aid of the migrant 

workers, who were let down by the state‘s insensitive approach to their concerns. 

The order then refers to Justice Patnaik‘s claim that he has confined his examination to only one aspect, that is, the 

veracity of the version put forward by Utsav Singh Bains, a lawyer. Bains gave an affidavit in court in a sealed cover. 

―It is to be kept in a sealed cover in total confidentiality, as it contains highly sensitive information pertaining to the 

alleged conspiracy, according to him, to frame Hon‘ble the Chief Justice of India into a case of sexual harassment.  In 

that connection, he has stated to have met with certain persons at certain places,‖ the order issued by another three-

judge bench on April 24, 2019 reads. 
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Bains was allowed to file another affidavit on April 25, 2019, which was also kept in a sealed cover. Justice Patnaik 

was appointed to hold an inquiry into the allegations made in the affidavits. ―However, at the same time, we make it 

clear that this inquiry shall not be with respect to the alleged misbehaviour involving Hon‘ble The Chief Justice of 

India. This is with respect to the contents of the affidavits, whether the affidavits are correct or not,‖ the bench 

comprising Justices Arun Mishra, Rohinton Fali Nariman and Deepak Gupta had said in its order on April 25, 2019. 

Justice Patnaik‘s report, according to the bench on Thursday, has opined that it is not possible to find corroborative 

material qua the allegations Bains made in the affidavit. The report has, according to the bench on Thursday, attributed 

its inability to find corroborative material to its limited investigative powers and access to records. Thursday‘s order 

does not throw light on how the enquiry committee has been hampered by its limited investigative powers and access 

to records, and whether it sought the required powers to do justice to its mandate. 

The report, according to the bench on Thursday, also acknowledges that the existence of a conspiracy cannot be 

completely ruled out and this has been so opined as Justice Patnaik has not been able to obtain various records 

including electronic records of WhatsApp, Telegram etc. One wonders how these two are linked. Inability to access 

electronic records is an admission of helplessness; it cannot lead one to conclude that a conspiracy can or cannot be 

completely ruled out on account of the inability. Therefore, if the Patnaik committee report indeed suggested that a 

conspiracy could not be completely ruled out, the opposite inference is indeed plausible: the absence of conspiracy too 

could not be completely ruled out. Therefore, when the bench on Thursday picked one sentence from the report to 

provide a clean chit to Gogoi, it appeared as though it was looking for a rationalisation to support its hypothesis, and 

to conclude all is well and nothing remained to be further probed. 

The clean chit to Gogoi appeared to have been presented on a platter by the director of the Intelligence Bureau, in his 

letter dated July 5, 2019 to Justice Patnaik. In his letter, the director of the IB stated that on account of the then CJI 

taking serious tough decisions like in the case relating to the National Register of Citizens (NRC) in Assam, there was 

strong reason to believe that persons who were unhappy with those decisions hatched a conspiracy against the then 

CJI. 

A reference, according to the bench on Thursday, has also been made to certain tough administrative decisions taken 

to streamline the process in the registry. One would have thought that the IB would be capable of assisting an inquiry 

committee with more than just surmises and conjectures. Instead of reprimanding the IB for its shoddy assistance to 

the committee, the bench on Thursday appears to have lapped up its asinine observation – which could have been 

made by anyone not endowed with the resources which the IB has – as proof of Gogoi‘s innocence. 

The previous bench‘s order on April 24, 2019 noted thus: ―We requested the Director of Central Bureau of 

Investigation (CBI), the Director of Intelligence Bureau (IB) and the Commissioner of Police, Delhi, to report to this 

Court and requested them to seize the relevant material in order to support the contents of the affidavit furnished by 

the officer of the Court, Mr.Utsav Singh Bains, Advocate.‖ 

Thursday‘s order makes one wonder whether the CBI, IB and the Delhi Police were guilty of non-compliance with the 

previous bench‘s order. 

Bains, according to the Arun Mishra bench in 2019, had mentioned in the affidavit that the disgruntled employees had 

ganged together in order to frame Gogoi in the false charge of sexual harassment after their dismissal from services.  

Bains had named in particular Tapan Kumar Chakraborty, Manav Sharma and others. 

The Arun Mishra bench breached the confidentiality of Bains‘ affidavit to name the former employees, who were 

dismissed, to implicate them in the conspiracy. Bains had also given certain other names and alleged that they had 

asserted that they could fix the bench of the judges. The Arun Mishra bench had observed: ―Considering the 

seriousness of the allegations as the system has absolutely no place for such fixers, we cannot leave the matter at that.  
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It becomes our responsibility to keep this institution clean as well as to ensure that the image of this institution is not 

tarnished by such allegations to undertake the probe in the matter.‖ 

Alas, the Arun Mishra bench‘s determination to get to the bottom of Bains‘ allegations in his affidavit seems to have 

dissipated within two years. ―We are also of the view that two years having passed and the possibility of recovery of 

electronic records at this distance of time is remote, especially since the scope of the enquiry and the power of the 

learned Judge is limited, no useful purpose will be served by continuing these proceedings,‖ the new bench on 

Thursday noted. 

One has to read between the lines to understand the new bench‘s anguish on Thursday. First, the bench rued the fact 

that two years have passed after the so-called disclosure of conspiracy. Had the bench examined the reasons for this 

inordinate delay, it would have found that the previous bench had to share the blame to some extent. That bench, 

knowing well that the scope of the enquiry and the powers of Justice Patnaik were limited, should have realised that 

the object of the enquiry could not be achieved. 

Second, the previous bench, for inexplicable reasons, did not hear the case or read the report despite Justice Patnaik 

submitting his report on September 19, 2019. The bench on Thursday opened the sealed cover carrying Patnaik‘s 

report for the first time, and after reading it, promptly put it back in the sealed cover again, as if its contents were not 

of any concern to the public at large. Therefore, the court may well introspect whether it had to blame itself for 

causing this inordinate delay, which in its view, made it impossible to act on it, and unravel the possible conspiracy 

behind the allegations against Gogoi. 

Or was the delay a blessing in disguise because the court could now justifiably bring down the curtains on Gogoi‘s 

alleged misconduct, citing as reasons the limited scope of the enquiry and the powers of the inquiring judge? No one 

needed to be blamed, including Gogoi, who would have felt a huge sigh of relief at the outcome. Justice Patnaik 

perhaps must have wondered whether the court used his report and the labour which went into it to provide clean chit 

to Gogoi by concluding that a conspiracy could not be ruled out. 

The purpose of the enquiry by Justice Patnaik was not to determine whether there was a conspiracy by Gogoi‘s 

adversaries within and outside the Supreme Court. Instead, it was limited to finding out whether Bains‘ statements in 

his affidavit were true or not. The Arun Mishra bench had specifically rejected Bains‘ claim of privilege as a lawyer to 

justify non-disclosure of information in his possession. Thursday‘s order is silent on whether Bains disclosed the 

information which he claimed to have in his possession to prove the conspiracy against Gogoi. If he didn‘t have the 

information which could be relied upon by the inquiry committee, could it be said his affidavit was correct? 

The Arun Mishra bench had this to say about Bains: ―…This is a very serious aspect of the affidavit filed by Mr.Utsav 

Sing Bains, a young man whose entire career is before him. He knows the consequences of filing false affidavit in this 

court.‖ 

Thursday‘s order raises the question of whether a specific allegation about bench-fixing by certain named individuals, 

in an affidavit filed by an advocate, could be ignored, and the advocate given the benefit of doubt, simply because the 

enquiry committee set up to probe the matter was later found to be lacking the powers to unravel the truth. 

Courtesy: 'The Wire' as extracted from: 

https://thewire.in/law/supreme-court-ranjan-gogoi-utsav-bains-conspiracy 

 

  

https://thewire.in/law/supreme-court-ranjan-gogoi-utsav-bains-conspiracy


                                                          READING SUPPLEMENT LEGAL REASONING – Feb 2021 
 

 

 VIDHIGYA - CLAT Tutorials| Indore | www.vidhigya.in | 9039799000  86 

 
 

Sneak Peek: 

No. of words: 2864 words  

Note: This article talks about the acquittal of Journalist Priya Ramani by a Delhi court over a defamation case filed by 

former Union Minister MJ Akbar, whom she accused of sexual misconduct in 2018, at a time when the #MeToo 

campaign was sweeping across the globe. A must read for every law aspirant. Enjoy this article!! 

Article: 31 

Priya Ramani's Acquittal, Female Solidarity and the Rise of a #MeToo Judicial Conscience 

On October 8, 2018, journalist Priya Ramani shared her story about being sexually harassed in 1993 by BJP leader and 

minister M.J. Akbar, back in the day when he was editor of Asian Age. Subsequently, nearly 20 other women also 

shared accounts of sexual harassment at Akbar‘s hands and supported the claim made by her. 

On October 18, 2018, Akbar filed a criminal defamation complaint against Ramani. The ensuing trial continued for 

two and a half years, with several delays in the trial process – the case was transferred on three separate occasions and 

the accused was compelled to come to court on approximately 20 occasions from Bengaluru to New Delhi for the trial. 

It is important to mention that during the trial, a highly uncomfortable and intimidating environment was created for 

the accused – 98 lawyers were mentioned in the vakalatnama for Akbar, a battery of female lawyers from his legal 

team would regularly snigger and laugh during the examination of defence witnesses, and remarks disparaging the 

statements made by the defence witnesses were regularly made by the counsel for the complainant during their 

depositions.  

Akbar had six witnesses examined, while Ramani had three. Niloufer Venkatraman (Defence Witness 2) corroborated 

the statement made by Priya Ramani (Defence Witness 1) regarding the incident of sexual harassment. Ghazala 

Wahab (Defence Witness 3) controverted the contention that the complainant was a man of stellar reputation as she 

bravely described her own account of physical sexual assault by the complainant when she was a young journalist 

working at Asian Age, where the complainant was a senior editor. 

On February 17, 2021, Additional Chief Metropolitan Magistrate Ravinder Kumar Pandey accepted the defence 

presented by Ramani and acquitted her of the charge of criminal defamation under Section 499 of the Indian Penal 

Code. The Court observed that the accused had spoken the ‗truth in furtherance of public interest‘ which is an 

exception to criminal defamation under Section 499, IPC.   

Ramani and Wahab‘s testimonies are powerful – not only insofar as they demonstrate the evidentiary strength of 

relaying an honest account to the court, but also to the extent that they highlight common issues faced by women 

subject to sexual harassment at workplaces. 

Their stories showcase the lack of institutional mechanisms that were available which could support those undergoing 

such harrowing experiences. Although at the time of the relevant incidents, there was no legal protection in the form 

of Sexual Harassment of Women at Workplace (Prevention, Prohibition, and Redressal) Act, 2013 (POSH), Vishakha 

Guidelines, or the 2013 criminal law amendments, even now, despite their existence, many workplaces fail to comply 

with the provisions of law. 

In this context, the judgment of February 17, 2021 is significant in the manner it chooses to deal with the suite of 

complex issues brought before the court. The judgment showcases how recent discourse around sexual harassment has 

the potential of creating a more sensitive treatment by the judiciary to the underlying dynamics that survivors are 

subject to.   
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What was recognised in the judgment 

Priya Ramani‘s statements claiming that Akbar had sexually harassed her were made at the peak of the #MeToo 

movement in India, which was a largely-online social movement against sexual abuse and harassment. Two crucial 

aspects that have defined the #MeToo movement are: 

(a) employing informal platforms – usually social media – to call out harassers; and 

(b) bringing attention to incidents that have occurred in the past. 

The point of the #MeToo movement was to enable an environment of solidarity for women who may have been 

fearful of their abuser, left without any recourse at the time, ashamed, or unwilling to relive their trauma in a gruelling 

court process. This also led to counter questions regarding the validity of supposed ‗kangaroo courts‘ that could 

‗tarnish a man‘s reputation‘ by evading due process. This judgment addresses both these concerns, and more, by 

entering into a nuanced and empathetic discussion on the trauma suffered by women subject to such instances of 

workplace harassment. 

Legitimacy of informal platforms 

#MeToo has often been critiqued as a form of mob-justice, where the accused is punished without duly adhering to the 

procedure established under law. In her testimony, Ramani expressed how the movement helped her feel empowered 

to be open about her own harassment at the hands of Akbar. She expressed how this amounted to her showing 

solidarity with other women, including Wahab. 

Owing to the disclosures by women like Ramani and Wahab, several women called out Akbar with their own 

incidents of harassment. This included women who worked at Asian Age between 1993-2011 who even issued a 

statement confirming their willingness to testify in favour of Ramani.  

Ramani‘s primary defence in this trial was that she spoke the truth, and that it was in the interest of the public for her 

to share her truth. Her only intention in making the disclosure against M. J. Akbar was to empower women to speak 

against their harassers and abusers, and to better understand their rights at the workplace. 

After recognising that no woman should be punished for speaking out against her abuser, the court expressly held that 

―The woman has a right to put her grievance at any platform of her choice and even after decades.‖  

Non-relevance of delay in disclosures 

In the quote above, the court also acknowledges the right of a woman to speak even after decades about the incident of 

harassment. The intentions of Ramani and Wahab were subject to questions around the timing of their statements and 

the purportedly conspicuous delay. In response to such spurious queries, both of them echoed similar reasons: fear of 

familial resistance towards their jobs, loss of economic freedom, lack of institutional support or grievance redressal 

mechanism, and internalised societal belief of ‗silence being a virtue‘.  

The court took an emphatic note of the fact that survivors of sexual abuse very often find it difficult to vocalise their 

experience of abuse for many years. This is unfortunately not always the case. 

Sandra Muller, the woman who started the #MeToo equivalent campaign in France, lost the defamation suit filed 

against her by her abuser on the ground that too much time had elapsed since the alleged incident, and thus the 

veracity of her claim could not be established. 

However, it should be noted that the judgment primarily attributed such delay to the ―shame‖ and ―social stigma‖ 

faced by the survivors rather than the role of other structural factors in such silencing (such as intimidation by the 

abuser, ineffective grievance redressal bodies, and hierarchy-based structures that silence the voices of survivors). 
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Extracts in the judgment use examples from Hindu mythology which suggest that the court primarily takes issue to the 

―purity‖ of a woman being threatened. There is thus a need for the language of law to definitively transition from the 

harmful rhetoric of ―restoring a woman‘s dignity‖ and to instead focus on upholding their rights. 

 Sexual harassment can be both physical and verbal 

One of the allegations raised against Ramani was that she admitted in her tweet that the complainant did not ―do‖ 

anything to her. 

In her evidence, Ramani deposed that her usage of the term implied that while the complainant had not physically 

assaulted her, he had made sexually coloured remarks. The court recognised that even though there was no overt 

physical act, the complainant might still have sexually harassed the accused. 

This understanding of sexual harassment is also found in Section 2(n) of POSH which includes sexually coloured 

remarks and unwelcome non-verbal sexual conduct. 

 Power dynamics in an office space and lack of redressal mechanism 

Sexual harassment is a product of power imbalances in society. This dynamic is more acutely felt in structured 

workplaces where there is a clearer delineation of authority. As the statements of Ramani and Wahab reveal, the 

vulnerabilities of women are often exploited by superiors who find comfort in the invincibility enabled by these 

structures. 

A recent study found that India ranks 76 out of 100 countries in terms of female opportunity and achievement based 

on gender equality in business, government, and society. 

In Wahab‘s account of her reporting the abuse by Akbar to the bureau chief, Seema Mustafa, she stated that ―she 

(Mustafa) was not surprised at Mr. Akbar‘s behaviour but there was little she could do about it.‖  

Even though there are guidelines and laws in place now, their compliance is both flawed and limited, and data on its 

operation is sparsely available. This judgment explicitly recognises the prevalence of such systematic abuse at places 

of work, which in the case of Ramani and Wahab was exacerbated by the absence of any redressal mechanisms. 

This is a crucial recognition of the unequal power dynamics that continue to prevail in workplaces, which turn a blind 

eye to sexually abusive and exploitative behaviour and simultaneously encourage passive submission.  

Identifying abusers among men of stellar reputation 

One of the ingredients to prove criminal defamation under Section 499 of the IPC is that the individual has a 

reputation in society, and that this reputation has been lowered due to the statements made by the person accused. In 

support of his contention that the complainant was a man of stellar reputation, Akbar recited his many professional 

and political qualifications and had five other witnesses take the stand to corroborate his assertion. He pushed forward 

the narrative that a successful and influential man is incapable of committing the acts that the complainant has 

attributed to him. 

The court unequivocally rejected the assertion that the complainant is a man of stellar reputation while accepting the 

truth in the statements made by Ramani and Wahab describing their experience of sexual harassment and assault. 

The court noted that abusers are not merely outliers in society but can be just like everyone else – with friends, 

families, and respect in society. In fact, it is this position of power that fosters a sense of impunity in the minds of 

abusers who expect no consequences for their actions. 

Criminal defamation complaints are weaponised to suppress women 
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Ramani, like many others, was a survivor of sexual harassment. However, India‘s draconian and widely worded 

criminal defamation law turned her from the ―victim‖ to the ―accused‖. The court denounced the weaponisation of this 

law by holding:  

―The woman cannot be punished for raising voice against the sex-abuse on the pretext of criminal complaint of 

defamation as the right of reputation cannot be protected at the cost of the right of life and dignity of woman as 

guaranteed in Indian Constitution under article 21 and right of equality before law and equal protection of law as 

guaranteed under article 14 of the Constitution.‖ 

By holding so, the court has arguably paved way for a limitation to Section 499 of the IPC. Conventionally, debates 

surrounding the constitutionality of the defamation law have been in the context of the freedom of speech granted 

under Article 19, Constitution of India, 1950. 

In 2016, the Supreme Court upheld the constitutionality of defamation laws by balancing the right of an individual‘s 

―reputation‖ under Article 21 (protection of life and personal liberty) with another‘s right to speech under Article 19. 

This judgment would thus suggest that Article 21 also operates on a hierarchy, where the woman‘s right to life and 

dignity protected as a fundamental right would trump the Article 21 right to reputation. However, the court has 

refrained from entering into a detailed discussion on how it has created such a hierarchy, which leaves this question 

open to be challenged in any potential appeal. 

This case emphasises the need to revisit the 2016 judgment, and at the very least, for the courts to define clear 

limitations to the law of defamation, so that survivors are not dragged through court for speaking out against their 

abusers. 

Defence of ‗honest mistake‘ 

One of the specific grounds taken by the complainant was that Ramani tweeted that he had resigned, days before he 

did resign, and therefore made a dishonest, defamatory statement. The court notably accepted Priya Ramani‘s defence 

that her tweet was factually incorrect, but that it was an honest mistake based on news she read from another source 

and genuinely believed to be true. 

This finding is critical in defining the contours of criminal defamation in India, which does not expressly permit a 

defence of ‗honest mistake‘ regardless of the fact that an individual may have taken reasonable steps to verify its 

accuracy. Although this standard is accepted in almost all democracies worldwide, surprisingly the Indian courts have 

failed to create this exception in our law. 

Therefore, it is a monumental and progressive observation made by CMM Ravindra Kumar Pandey in this judgment. 

However, again, without the detailed legal analysis of why this might be permitted, the judgment leaves this question 

as a ground that might be liable to a challenge in appeal. 

Burden of proof 

The complainant challenged the defence of Ramani on two evidentiary grounds: first, that she had not proved her case 

on a preponderance of probabilities, and second, that the testimony by Niloufer Venkatraman to corroborate her story 

could not be accepted as it was ‗hearsay evidence‘ which is inadmissible under the Indian Evidence Act, 1872. 

 The court accepted the defence of truth, which it found was proved by the standard of preponderance of probability 

based on the testimonies of Ramani, Venkatraman, and Wahab. In order to determine the veracity of the statements 

made by the defence, the court recognised contemporaneous communication between Ramani and Venkataram as 

being necessary facts supporting the chain of events disclosed by Ramani. Such recognition allowed the 

communication to be admissible as evidence.  
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This highlights how confiding in someone, and more importantly, having a record of one‘s harassment, can be an 

important tool in the future if one chooses to come forward with their story. Having said that, there are many cases 

where a survivor chooses to remain silent for various reasons, such as having no support within the institution where 

the abuse may have taken place. 

Even in these cases, the Delhi high court has held that the sole testimony of a woman may be sufficient to prove her 

case if it is free from any inconsistencies. 

Issues with implementation of the law 

While this judgment is certainly more than a glimmer of hope and must be celebrated, we must not forget that we are 

revelling in a court not punishing a sexual harassment survivor. 

The implementation and enforcement of the laws on sexual harassment continues to be weak. A survey by the Indian 

National Bar Association revealed that 69% of survivors of sexual harassment at the workplace did not report the 

offence for various reasons, including fear, embarrassment, no awareness about their rights, and a lack of faith in the 

redressal mechanism. Women from privileged backgrounds who work in the formal sector of employment find it 

difficult to find any justice or closure, and this reality is far more pronounced in the case of marginalised women in the 

informal sectors. 

 We should also remember that Ramani‘s victory came at the cost of a two-and-a-half year long tormenting legal 

battle. A criminal defamation complaint instantly inverses the position of a survivor from the victim to the accused, 

with the consequent limitations on liberty. The case against Leena Manimekalai tragically demonstrates how speaking 

against your abuser can lead to restrictions on your basic rights of travel and education.  

Aside from issues on implementation, the laws themselves are imperfect and can sometimes be a danger to the women 

they purport to protect. An example of this is found in Section 14 of POSH which penalises ‗false and malicious‘ 

complaints. Although the section states that the inability to prove your case would not automatically attract this 

provision, the ambiguity of how to prove malice has had a chilling effect on women who feel deterred to come 

forward as they fear they may not have enough evidence to back their claim. Illustratively, in 2019, the Delhi high 

court imposed a fine of Rs 50,000 on a woman who was unable to prove her case before the Internal Complaints 

Committee. 

The issues in making sexual harassment claims against ‗powerful‘ men is perhaps best highlighted in the case of the 

ex-Chief Justice of India, Ranjan Gogoi. The entire institution of the Supreme Court of India not only vociferously 

came to his defence, but actively flouted principles of natural justice while hearing the case against him. Only a day 

after Ramani‘s acquittal, a bench of Supreme Court closed the case pertaining to the allegations against him with the 

observation that there was a strong reason to believe that the case was a conspiracy hatched to undermine him.  

This rhetoric, and need to vilify and suspect the survivors, continues to find a place in the legal conscience of sexual 

harassment claims. However, Ramani‘s case is a reminder that truth can be a more powerful weapon than a brigade of 

lawyers and people of influence. It is a reminder of being sensitive to the agency of a survivor to decide when, if, and 

what recourse she should take. But most importantly, it is a reminder of the strength of female solidarity and power. 

Courtesy: 'The Wire' as extracted from: 

https://thewire.in/law/priya-ramanis-acquittal-female-solidarity-and-the-rise-of-metoo-judicial-conscience 
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Note: This article talks about Kiran Bedi‘s sudden removal as the lieutenant governor of Puducherry. Here, the author 

analyzed the same in the light of various provisions of the Constitution of India. It is suggested to do follow it. A must 

read for every law aspirant. Enjoy this article!! 

 

Article: 32 

Kiran Bedi‟s Sudden Removal As Lieutenant Governor Smacks of Arbitrariness 

Article 155 says the governor of a state shall be appointed by the president. Article 156 (1) says the governor shall 

hold office during the pleasure of the president. Barring resignation by the governor or withdrawal by the president, 

they shall remain in office for a term of five years from the date of appointment. 

President Ram Nath Kovind‘s order on Tuesday that Kiran Bedi ceases to hold the office of the Lieutenant-Governor 

(LG) of Puducherry meant that he had withdrawn his pleasure under Article 156(1). The president‘s order is silent on 

whether Bedi can continue in office till her named successor, the Telangana governor Tamilisai Soundararajan, 

assumes her new role. But what it makes clear is that Soundararajan will continue to hold additional charge of the 

Union Territory of Puducherry until regular arrangements for the office of the LG are made. 

The implications of the president‘s unusual order should not go unnoticed. Only a few governors have been removed 

from office under Article 156(1) to date. The Narendra Modi government has not extended the courtesy which it had 

otherwise extended to the governors appointed by the previous ruling dispensation, by first asking them to resign, to 

its own nominee. The Modi government set the precedent when it removed the Arunachal Pradesh governor, Jyoti 

Prasad Rajkhowa – its own nominee – from office on September 12, 2016.  Governors who were removed earlier had 

been appointed by previous governments. 

This has grave implications for India‘s federalism. Abrupt removal of a governor creates a constitutional vacuum 

which can be filled only when the successor appointed by the president assumes her new duties. 

In B.P.Singhal v Union of India, the Supreme Court held that the president, in effect the Central government, has the 

power to remove a governor at any time without giving him or her any reason, and without granting an opportunity to 

be heard. However, the court made it clear that this power cannot be exercised in an arbitrary, capricious or 

unreasonable manner. The power of removing governors should only be exercised in rare and exceptional 

circumstances for valid and compelling reasons. 

Absence of valid and compelling reason 

Was there a valid and compelling reason to remove Bedi as the LG of Puducherry? No doubt, the Puducherry chief 

minister V. Narayanasamy has been seeking Bedi‘s removal from office in view of serious differences between him 

and her. Is the Centre suggesting that the chief minister‘s demand is a ―valid and compelling‖ reason? If so, the 

president should make his order a ―speaking order‖ rather than leaving things to be inferred by the general public. 

In B.P.Singhal, the Supreme Court had clarified that the mere reason that a governor is at variance with the policies 

and ideologies of the Central government, or that the latter has lost confidence in him or her is not sufficient to remove 

a governor. If challenged, the court can require the Central government to produce the materials on the basis of which 

the decision was made in order to verify the presence of compelling reasons, the constitution bench had held in that 

case. 
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The Sarkaria Commission (1988) recommended that governors must not be removed before completing their five-year 

tenure, except in rare and compelling circumstances. This was meant to provide governors with a measure of security 

of tenure, so that they could carry out their duties without fear or favour. If such rare and compelling circumstances 

did exist, the commission said that the procedure of removal must allow the governors an opportunity to explain their 

conduct, and the Central government must give fair consideration to such an explanation. It was further recommended 

that the governors should be informed of the grounds of their removal. 

The Commission noted in its report: 

―The intention of the constitution makers in prescribing a five-year term for this office appears to be that the 

president‘s pleasure on which the governor‘s tenure is dependent, will not be withdrawn without cause shown. Any 

other inference would render clause (3) of Article 156 largely otiose.‖ 

The commission found it desirable that the president (which, in effect, means the Union council of ministers) should 

get the explanation, if any, submitted by the governor against his or her proposed removal from office, examined by 

an advisory group consisting of the vice-president and the speaker of the Lok Sabha or a retired chief justice of India. 

After receiving the recommendations of this group, the president may pass such orders in the case as he may deem fit, 

the commission had recommended. The commission also wanted the Centre to lay a statement before both houses of 

parliament explaining the circumstances leading to the ending of a governor‘s tenure. This procedure, the commission 

noted, would strengthen the control of parliament and the Union executive‘s accountability to it. 

The National Commission to Review the Working of the Constitution (2002) recommended the deletion of the 

provision that the governor holds office ―during the pleasure of the president‖, and sought to make the term of office 

of the governor, viz., five years, a fixed tenure. The NCRWC also recommended the inclusion of a constitutional 

provision to enable impeachment of the governor by the state legislature on the same lines as the impeachment of the 

president by parliament. It also recommended that if a governor has to be removed before the completion of their term, 

the Central government should do so only after consultation with the chief minister. 

The Punchhi Commission (2010) also suggested that the phrase ―during the pleasure of the president‖ should be 

deleted because a governor should not be removed at the will of the Central government; instead, he or she should be 

removed only by a resolution of the state legislature. 

In B.P.Singhal, the constitution bench made it clear that the intention of the founding fathers was to adopt the route of 

Doctrine of Pleasure, instead of impeachment or enquiry, with regard to the removal of governors. It was assumed, the 

bench clarified, that withdrawal of pleasure resulting in the removal of the governor will be on valid grounds but there 

was no need to enumerate them in the Article. The bench, however, added that the governors know that when they 

accept their office, they will be holding it during the pleasure of the president, and therefore, the plea that they will be 

demoralised or be in constant fear of removal is not convincing, as only such persons are chosen as governors on 

account of their stature, maturity and experience. 

The bench noted that physical and mental incapacity, corruption and behaviour unbecoming of a governor are valid 

grounds for removal. But it added that what else can constitute valid reasons would depend upon the facts and 

circumstances of each case. Having regard to the nature of functions of the governor in maintaining Centre-state 

relations, and the flexibility available to the government in such matters, it is needless to say that there will be no 

interference unless a very strong case is made out, the bench held. 

In essence, the governor occupies the same constitutional position as the president at the Central level, the Supreme 

Court noted in Ram Jawaya Kapoor v State of Punjab (1955). During times of instability – as is witnessed in 

Puducherry following the resignation of a few Congress MLAs, reducing the Narayanasamy government to a minority 

in the assembly – the role of the governor assumes importance, as the Centre invariably relies on her inputs to decide 

whether there has been a failure of constitutional machinery, warranting Central intervention. The removal of Bedi as 
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the LG of Puducherry – though a nominee of the current dispensation at the Centre – is likely to fuel speculation about 

its intentions, in the absence of a speaking order from the president. 

Courtesy: 'The Wire' as extracted from: 

https://thewire.in/law/kiran-bedi-sudden-removal-puducherry-lieutenant-governor-arbitrariness-centre 
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Note: In this article, the author has examined The DNA Technology (Use and Application) Regulation Bill, 2019 in 

the light of the admissibility of scientific evidence in Indian Legal System. It will help you to enhance your legal 

acumen. 

 

Article: 33 

DNA Bill: Lawmakers, Scientists Need To Be Clear About the Limits of 'Scientific Evidence' 

The Parliamentary Standing Committee on S&T, Forests and Climate Change has submitted its review on the DNA 

Technology (Use and Application) Regulation Bill 2019 to parliament. On page 9, the report considers the lack of 

―academic work‖ on the use of ―scientific evidence‖ in Indian courts and writes: 

The Committee, therefore, underlines with utmost importance that it is essential the Bill enables the creation of an 

ecosystem that benefits from scientific evidence like DNA, therefore allowing the legal system to become experienced 

in the use and appreciation of DNA evidence. This will enable the legal system to understand the technology‘s 

limitations, identify when it is appropriate to use DNA technology to solve crimes appropriate and over time, 

substantially minimise all possible errors. Widespread and extensive training is of paramount importance. 

These are sage words – but the ―creation of an ecosystem that benefits from scientific evidence‖ requires one more 

thing that the committee‘s report doesn‘t mention: humility, of sorts. 

No room to disagree 

At the outset, any ecosystem that upholds the dignity of both science and the law must also accommodate conditions 

in which scientists can develop a deeper understanding, free of any interference, of the instruments and methods 

underlying evidence. They must be free to speak up as often as they‘re required to do so in the public domain, and, 

finally, be heard instead of silenced. In addition, given the revolutionary nature of DNA profiling vis-à-vis forensic 

science, and its vaunted feature of being accurate 99.x% of the time, it takes a certain humility to be able to identify 

the exceptional instances before it is too late. 

The COVID-19 pandemic has taught us many things, including the fact that even when the government is confronted 

with good science, it will not tolerate disagreement, and dissent even less. In the past 10 months, a small clutch of 

scientists and other experts have repeatedly spoken up against government mistakes and deceptions while the wider 

community of experts has stayed noticeably quiet. In turn, the government has pushed back against comments from 

senior, well-regarded scientists by attacking their credentials instead of their arguments, orchestrating signature 

campaigns against them and, in one case, going so far as to dismiss legitimate questions because the scientist in 

question had disagreed with the government‘s Citizenship (Amendment) Act 2019. 

In addition, no court‘s judgment is pronounced in a vacuum. Even if scientists are called to consult on a case, to advise 

a judge or weigh in for a report, the context in which the scientist discusses a problem, the information that has been 

shared with them as well as the information based on which they supply their own wisdom matters – especially if the 

defendant faces many years of imprisonment or the death penalty. 

People are the problem 

For example, it used to be that investigators could check for the presence of seminal fluid in a given sample; if it was 

present, the court could conclude the fluid came from the suspect. Today, investigators can – and thus need to – 
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extract Y chromosomes from the seminal fluid, ascertain a match with the suspect, and submit it in court with the 

caveat that the fluid could have come from the suspect, his father or his grandfather, etc. 

But one forensic scientist in the US told The Wire that investigators often skip the seminal-fluid check and jump to a 

DNA analysis to cut time. This could be a problem if the suspect has aspermia: a condition in which a person‘s semen 

doesn‘t have sperm. In such cases, an investigator running a DNA test on some semen will get no results – i.e. a false 

negative. 

More broadly, she continued, there are two new problems today, among others: of analysts exaggerating their results 

in court, and of investigators overestimating what DNA analysis can tell us. For example, she said, microscopic 

analysis of hair used to be the norm but today DNA analysis has taken its place. However, only hair root contains 

nuclear DNA, which can help identify specific people. The rest of the hair contains mitochondrial DNA, which can 

only say if it came from the suspect, their mother or her grandmother, etc. (even if the suspect is male). 

In addition, studying the DNA can‘t tell us if the hair has been damaged in a particular way. That information can 

come only from microscopic analysis – which investigators have been neglecting. 

―It‘s not the science that‘s flawed. It‘s the people that claim to be scientists who are often the problem,‖ the scientist 

said. ―Many investigators in the US have no more than a high-school diploma – but unless they go through rigorous 

training at the UG level in science, they may not even understand hypothesis testing‖ to eliminate biases. 

So deliberation and accountability are paramount. Transparency will help but simply sharing information may not help 

so much when complex technical information is involved. Independent experts will need data, and independence 

itself. And observers such as politicians and policymakers will need to pay close attention to debates between 

scientists – and listen to them. 

In turn, the people at large must be sufficiently informed to understand a verdict and question it if necessary. A topical 

example where public mobilisation matters is that of air pollution in North India. The Supreme Court of India has on 

more than one occasion asked the Delhi government why it isn‘t installing more smog towers in the city. But as 

multiple experts have written, smog towers are useless, a waste of money and only perpetuate a fetish with 

technological solutions that are not designed to solve what remains a deeply regulatory problem. 

‗Jagatguru‘ complex 

Finally, an honest appreciation of scientific evidence requires one to admit that one may not know something in the 

first place, instead of bristling at presumed accusations of ignorance or even impudence, as more than a few members 

of the judicial system have done of late. Science in particular requires its exponents to begin by acknowledging that 

they may not know something, and to graduate from this position to learning about it while constantly eliminating 

biases along the way. 

A direct consequence of this process is a heightened appreciation for what science can‘t tell us. Until the Supreme 

Court banned the practice in 2013, for example, officials in India had deemed the two-finger test to be a ‗scientific‘ 

check of whether a victim of rape had been ―habituated to sex‖, based on digitally probing the laxity of the victim‘s 

vaginal muscles. But the test has nothing to do with science, of course, let alone the possibility of rape having been 

committed. Instead, it‘s rooted in the cultural idea that only those women who don‘t have sexual intercourse until after 

marriage are of ‗good character‘ and can therefore be violated at all. 

Humility offers a way to negotiate all of these issues – if it existed. India, especially the Government of India, 

currently has a ‗jagatguru‘ complex, presuming to know everything worth knowing before anyone else, thanks to the 

mythological feats of Hindus who lived here thousands of years ago. This attitude is deeply antithetical to the humility 

required in a given moment to consider the evidence, set aside any other claims, and determine – in a necessarily 

limited amount of time – if one is addressing the 99.8% or the 0.2%. 
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Many experts have previously written that DNA data alone shouldn‘t be used to open or close cases, and that it is at 

best complementary in nature. If followed, this precept should offer a valuable safeguard against overstating the 

importance of genetic evidence over, say, physical evidence. Another safeguard comes from the judicial system as it 

is: the integrity of the various courts and their staff members, including the judges, and their daily interpretation of the 

law. 

But having said all this, the possibility exists in India‘s wider political climate for judgments to be misled by half-

baked science, half-baked scientists, government interference and either public indifference or public arrogance. This 

is more so since the room to disagree with the government has practically vanished, and those who still disagree are 

threatened with disproportionate consequences. 

In addition, as the forensic scientist said, the science is comfortable with its limitations; it is its practitioners that are 

often the problem. Just last month, nearly 50 ―eminent scientists and doctors‖ signed a letter saying they were okay 

with the national drug regulator‘s decision to approve two COVID-19 vaccine candidates: one had no efficacy data 

and the other was confused about the interdose gap. In addition to such unabashed sycophancy, bad journalism has 

often contributed to the impression that scientists themselves don‘t know what they are doing, frequently confusing 

debate for rhetoric. 

As the committee‘s report on the DNA Bill says, ―widespread and extensive training is of paramount importance.‖ 

These words are well-taken but a lot needs to change – more than whatever the Bill by itself could ever manage – for 

the system to appreciate and use ‗scientific evidence‘ right. 

Courtesy: 'The Wire' as extracted from: 

https://thewire.in/the-sciences/dna-bill-lawmakers-scientists-need-to-be-clear-about-the-limits-of-scientific-evidence 
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Sneak Peek: 

No. of words: 1849 words 

Note: In this article, the author has traced the legal development of “Your Honour”in the Indian Legal System in 

the light of the recent controversy after a Supreme Court Bench headed by Chief Justice of India (CJI) S A Bobde 

objected to a petitioner addressing judges as ―Your Honour‖. It is suggested to have a fair idea about it. 

 

Article: 34 

 “Milaard aur memberane jury”: The 'Your Honour' controversy 

My rather accomplished brother-in-law, the author of several books on Bollywood, called me in a state of confusion. 

He had just consumed several reports on social media of a law student having been chided by the Chief Justice of 

India for having addressed India‘s First Court judges as ―Your Honours‖. 

―Is it true Indian Judges cannot be addressed as ‗Your Honour‘?‖, he asked most curiously. 

―Only ‗lower‘ court judges can be,‖ I replied, consciously avoiding the politically correct substitute ‗subordinate‘ to 

make it easily understandable. 

―Does that mean all the judges we have been seeing in Hindi films are ‗lower court‘ judges?‖ he asked, even more 

confused. 

Years ago, I had penned a piece on how to dress before the courts when a High Court had hauled up a lady officer for 

appearing in court clad in her jeans. So now it is time to shift the attention from the ―dress‖ to the ―address‖. 

As ―lordship‖ came to Indian shores with the cunning East India Company who sent tea, muslin and spices back to 

England in exchange for gifting us natives with the English legal system, the British Isles may be a good point from 

where to begin our inquiry. 

Locked in a love-hate relationship in perpetuity, England and France have an interesting connect with why we indeed 

say ―miluds‖ or ―milord‖ in Courts. It transpires that the French term ―millourt‖ for a nobleman or a rich person, in 

use by 1430, was actually imported from across the English Channel and was a variant of ―my lord‖. More than a 

century later, around 1598, English nobles brought back this term from the wanderings across continental Europe and 

it gained currency as a general form of reference of English nobility! The judges, who were also part of the House of 

Lords, naturally stood addressed in the manner nobles of those times were. 

Master Jacob of the Grey‘s Inn had prepared an interesting note on forms of address of judges in his country. His 

prefatory note is so refreshingly honest that it merits reproduction in toto. 

―History has given us not only the court system, but a bizarre and far from self- evident system of naming judges. 

Some judges are pompous enough to take umbrage if you get it wrong: certainly, it does not give a judge confidence 

that you know what you are doing if you get it wrong or depart from convention. You may well think that a judge who 

takes umbrage over this sort of thing is a silly old...You will be right – but your job is to represent your client so there 

is no point in annoying the old codger.‖ 

I had taken the liberty to tabulate the rest of his narrative. 

By the Constitutional Reform Act, 2005, a Supreme Court of the United Kingdom was established, which displaced 

the House of Lords. The forms of address of Law Lords seemed to have been continued. 
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However, ‗address malfunction‘ has plagued lawyers and litigants forever. The local Grimsby Telegraph reported that 

one litigant greeted the Crown Court Judge David Tremburg with ―Your Majesty‖. Another litigant a few years ago 

had curtseyed Judge Leslie Hull. Over time, efforts have been made to move away from the conventions of the past. 

Chief Justice John Murray presided over the Superior Courts Rules Committee to decide that judges would be 

addressed as ―judge‖ or ―the court‖, when sitting with more than one judge. 

India, upon independence, opted for continuity in matters of the judiciary. HJ Kania and his team effortlessly 

transitioned from judges of the Federal Court to our Supreme Court. An institution which was inaugurated in the 

Chamber of Princes chose to continue with the regal traditions the British had superimposed on India‘s judicial 

system. This not only included the costume: robes and bands, but also the mode of address: Your Lordship. As it was 

years before India would get her first lady justice, the inherent gender contradiction of such an address was the last 

thing on anybody‘s mind. 

Over the years, lawyers have internalized the mode of address and, in fact, many have perfected the art of liberally 

using ‗miluds‘ as a breather or for gaining time to think on one‘s feet when faced with a question from the court. 

Two Delhi High Court judges, Justices Ravindra Bhat and S Muralidhar, took the legal fraternity by storm when their 

daily cause lists starting carrying a request to the Bar to refrain from the colonial form of address and instead to 

address the Court as ―your honour‖ or ―sir‖. Justice K Chandru of the Madras High Court also took similar steps. 

This was not the first attempt by a Delhi High Court justice to move the system away from the colonial convention. 

When a Chief Justices‘ Conference was held in 1971, Justice Rajinder Sachar, then a judge of the Delhi High Court, 

had prevailed upon his erstwhile colleague from the Punjab and Haryana High Court, then Chief Justice of India Sarva 

Mitra Sikri, to include a discussion on the mode of address of constitutional court justices. The conference resolved 

that judges should be addressed as ―Your Honour‖. 

The Bar Council of India also stood up and took notice. By a resolution of 2006, it included a chapter, Chapter IIIA, in 

its Rules titled 'How To address the Court.' It read as follows: 

―Consistent with the obligation of the Bar to show a respectful attitude towards the Court and bearing in mind the 

dignity of Judicial Office, the form of address to be adopted whether in the Supreme Court, High Courts or 

Subordinate Courts should be as follows: ―Your Honour‖ or ―Hon'ble Court‖ in Supreme Court & High Courts and in 

the Subordinate Courts and Tribunals it is open to the Lawyers to address the Court as ―Sir‖ or the equivalent word in 

respective regional languages. 

EXPLANATION: As the words ―My Lord‖ and ―Your Lordship‖ are relics of Colonial past, it is proposed to 

incorporate the above rule showing respectful attitude to the Court." 

In 2014 85-year-old lawyer Shiv Sagar Tiwari had his writ petition listed before the Supreme Court. Coincidentally, 

the bench also included Justice SA Bobde, but was presided by Justice HL Dattu, who would also go on to become 

Chief Justice of India. The order sheet of January 6, 2014, is terse and does not betray what actually transpired in 

court. It reads, 

―Permission to appear and argue in-person is allowed. The writ petition is dismissed.‖ 

In fact, we learn from contemporaneous reports that the Court was considering Tiwari‘s writ petition seeking a ban on 

the use of ―Your Lordship‖ as being ―a relic of colonial era and a sign of slavery‖. The matter was first listed before a 

bench of Chief Justice P Sathashivam and Justice Ranjan Gogoi. When Tiwari made a scandalous allegation that one 

of his petitions in the Supreme Court had been dismissed because he had not used the honorific ―Lordship‘, Justice 

Gogoi recused himself and the case was directed to be listed before another bench. 

The Court heavily came down on Tiwari. 
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―When did we say it is compulsory? You can only call us in a dignified manner. To address the court what do we 

want? Only a respectable way of addressing. You call us your honour, it is accepted. You call lordship it is accepted. 

How can this negative prayer be accepted by us? Don‘t address us as Lordship. We don‘t say anything. We only say 

address us respectfully. How can we direct the high courts on your prayers? It is obnoxious. It is the choice of the 

lawyer to address the court. Why should we say that brother judges should not accept being addressed as lordship? We 

have not taken exception when you call us ‗Sir.‘‖ 

Across the Wagha Border, a similar attempt was made in the Lahore High Court only to meet the same fate. In 2012 in 

Mallik Allah Yar Khan‘s Case, the petitioner referred to Presidential Order No 15 of 1980 passed by Zia-ul-Haq 

which had directed the discontinuation of the use of the expression ‗milord‘ in the context of judges. It was also 

contended that such a term implied conferment of divine status on humans other than the Creator, which was contrary 

to the State religion. The Court dismissed the petition by referring to various dictionary meanings of the term to 

conclude that there was nothing ‗godly‘ in the term and it was only to refer to the ‗qualities ability, nobility and 

learning‖ of the judges[7]. 

Over the years, individual Chief Justices of High Courts have taken their own initiatives towards decolonisation of 

India‘s justice delivery system. Justice Ravindra Bhat who was one of the two judges who had made the public appeal 

against ―Lordship‖, years later as Chief Justice of the Rajasthan High Court. In 2019, in his first Full Court, he 

ensured a resolution is passed doing away with Lordship and requesting lawyers and litigants move to ‗sir‘ and 

‗srimanji‘. 

It‘s a different matter that recently, a bar colleague now elevated as a District Judge in Rajasthan, informed me that 

lawyers in that state still address Courts as ―hukum‖. Lordship pales in comparison. 

Chief Justice TBN Radhakrishnan of the Calcutta High Court, in a letter to subordinate court judges, requested that he 

be addressed as ―sir‖ instead of ―My Lord‖ or ―Lordship‖. 

Even the Kerala and Punjab & Haryana Bar Associations have issued resolutions calling for shedding the colonial 

form of address. 

When the recent controversy blew up, the irrepressible Manan Kumar Mishra, Chairperson of the Bar Council of 

India, promptly clarified that the body as far back as on September 28, 2019, had clarified that in a change of heart, it 

had requested its members to continue the usage of ―My Lords‖. 

My film-buff brother-in-law, in retrospect, needn‘t have been so alarmed. After all, the silver screen has been always 

known for the liberties it has liberally taken with our courts. Haven‘t we heard of ―my laard and memberane jury‖ in 

old Hindi movies depicting jury trials? Didn‘t Jolly LLB file a PIL in the Patiala House Court without batting an 

eyelid? 

As the Chief Justice had made a mention of the SCOTUS which permitted the usage of the casual ―your honour‖, it 

may be a good idea to conclude with the words of its own Chief Justice John Roberts spoken in his valedictory address 

to his son‘s graduating class. He said: 

―Enough advice. I would like to end by reading some important lyrics. I cited the Greek Philosopher Socrates earlier. 

These are from the great American philosopher Bob Dylan. They‘re almost 50 years old. He wrote them for his son. 

May you grow up to be righteous 

May you grow up to be true 

May you always know the truth 
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And see the lights surrounding you 

May you always be courageous. 

Stand upright and be strong 

And may you be forever young.‖ 

No matter which way this address issue is resolved - honour or milord - let this remain our prayer for our courts as 

well! 

Courtesy: 'BarandBench' as extracted from: 

https://www.barandbench.com/columns/milaard-aur-memberane-jury-the-your-honour-controversy 
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Sneak Peek: 

No. of words: 1652 words 

Note: In this article, the author has critically analyzed the recent judgment of Supreme Court of India in the case of 

Bhaven Construction through Authorised Signatory Premjibhai K. Shah v. Executive Engineer Sardar Sarovar 

Narmada Nigam Ltd. & Anr. It will help you to enhance your legal acumen. It is suggested to do follow it. 

 

Article: 35 

Upholding Sanctity of Arbitral Process 

A three-judge bench of the Supreme Court, recently, reiterated that Courts ought to be very circumspect in interfering 

with the arbitral process, especially when exercising their powers under Articles 226 and 227 of the Constitution. 

In its judgment titled Bhaven Construction through Authorised Signatory Premjibhai K. Shah v. Executive Engineer 

Sardar Sarovar Narmada Nigam Ltd. & Anr. [2021 SCC OnLine SC 8], the Supreme Court has once again affirmed 

that, the mandate of the UNCITRAL model law on arbitration, as reflected in the preamble to the Arbitration and 

Conciliation Act, 1996 (Act) is to provide a ―unified legal framework for the fair and efficient settlement of disputes‖ 

in which the supervisory role of Courts is minimal. As a practitioner, one hopes that this dicta is universally followed 

as that will bolster our attempts as a nation to make India a major hub for commercial arbitrations. 

In this decision, the Supreme Court also shed light on various other legal principles but those are best appreciated if 

brief facts involved in the case before Court are first noted. 

In Bhaven Construction, the parties had entered into a contract under which the appellant was to manufacture and 

supply bricks to the respondent. The said contract included an arbitration clause, which stipulated that the arbitration 

would be conducted in accordance with the provisions of the Indian Arbitration Act, 1940 or any statutory 

modification thereto. Disputes arose between the parties and the appellant issued a notice seeking appointment of the 

sole arbitrator as stipulated in the contract. 

The respondent replied to the said notice for appointment and contended that in light of the fact that the State of 

Gujarat had passed the Gujarat Public Works Contracts Disputes Arbitration Tribunal Act, 1992 (the Gujarat Act), the 

disputes between the parties could be adjudicated only in accordance with the aforesaid statute. The respondent also 

contended that the appellants claim was time-barred. 

Despite the respondent raising the aforesaid contentions, the appellant, in keeping with the contractual provisions, 

appointed a sole arbitrator. The respondent preferred an application under Section 16 of the Act, challenging the sole 

arbitrator‘s jurisdiction, which application the arbitrator rejected in keeping with his powers under the said section. 

Against this rejection order, the respondent preferred a ‗Special Civil Application‘, under Articles 226 and 227, before 

the High Court of Gujarat which was dismissed by the Single Judge. 

The Single Judge held that in light of the decisions in Konkan Railway Corporation Limited v. Mehul Construction 

Company [(2000) 7 SCC 201] and SBP & Co. v. Patel Engineering Ltd. [(2005) 8 SCC 618] a petition under Articles 

226 and 227, against the order of the arbitrator, was not maintainable and could not be entertained. The Single Judge 

confirmed that the only remedy available to the respondent was to wait till the award was passed by the sole arbitrator 

and challenge the same under Section 34 of the Act. 
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Aggrieved, the respondent preferred a Letters Patent Appeal before the High Court of Gujarat. Whilst allowing the 

appeal, the Division Bench held that the contract between the parties was a ―works contract‖ and would be governed 

by the Gujarat Act, and the appellant could not have appointed a sole arbitrator. 

The Division Bench further held that the appellant could not contend that as the arbitrator had already been appointed 

and exercised his powers, the only recourse open to the respondent would be to challenge the award under Section 34 

of the Act. Against such order of the Division Bench, the appellant had approached the Supreme Court. 

Upon hearing the parties, the Supreme Court framed for itself the question ―whether the arbitral process could be 

interfered under Article 226/227 of the Constitution, and under what circumstance?‖ 

In answering the above, the Court noted that the Act was a code in itself and, as stipulated in the non-obstante clause 

in Section 5, the intention of the legislature was to adopt the UNCITRAL Model Law and Rules, so as to reduce 

excessive judicial interference. The Court further observed that the Act itself laid-down the procedure and forum for 

the appointment of an arbitrator to be challenged, and the framework of the Act left minimal scope for extra statutory 

mechanisms of adjudication. Whilst making such an observation, the Court clarified that a legislative enactment could 

not curtail a Constitutional right. 

However, it observed, placing reliance on the case titled Nivedita Sharma v. Cellular Operators Association of India 

[(2011) 14 SCC 337] that petitions under Article 226 could not be entertained as a matter of course, especially when a 

statutory forum was created by law for redressal of grievances and provided the aggrieved person an effective 

alternative remedy. Consequently, a writ petition, under Articles 226 and 227 should not be entertained ignoring the 

statutory dispensation. 

The Court thus held that the power of a judge, to exercise discretion permitting judicial interference beyond the 

procedure established under the enactment, must be exercised in ―exceptional rarity, wherein one party is left 

remediless under the statute or a clear ‗bad faith‘ shown by one of the parties‖. The Court opined that this high 

standard was in terms of the legislative intent to make arbitration ―fair and effective.‖ 

It would also help to note that the Supreme Court has previously, in the case of Michigan Rubber (India) Ltd. v. State 

of Karnataka [(2012) 8 SCC 216], held that ―court before interfering in tender or contractual matters, in exercise of 

power of judicial review, should pose to itself the following questions: 

(i) Whether the process adopted or decision made by the authority is mala fide or intended to favour someone; or 

whether the process adopted or decision made is so arbitrary and irrational that the court can say: ―the decision is such 

that no responsible authority acting reasonably and in accordance with relevant law could have reached‖? and 

(ii) ―Whether the public interest is affected‖? 

The Court held that, if the answers to the above questions are in the negative, then there should be no interference 

under Article 226. Separately, the Court has previously in the case of Kerala State Electricity Board & Anr. v. Kurien 

E. Kalathil & Ors., also noted that interpretation of contracts was not amenable to writ jurisdiction [AIR 2000 SC 

2573]. 

The three-judge bench also referred to the observations made in M/s. Deep Industries Limited v. Oil and Natural Gas 

Corporation Limited [(2019) SCC Online SC 1602], in which the Supreme Court had dealt with the interrelation 

between section 5 of the Act and Article 227 of the Constitution, to hold that the statutory mandate of the Act 

provided for only ―one bite at the cherry.‖ 

However, it could not be lost sight of that Article 227 being a Constitutional provision was unaffected by section 5 of 

the Act. Thus, whilst a petition under Article 227 could be filed against a judgment allowing or dismissing first 

appeals under section 37, the High Court should be ―extremely circumspect in interfering with the same, taking into 
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account the statutory policy as adumbrated…so that interference is restricted to orders that are passed which are 

patently lacking in inherent jurisdiction.‖ 

The Supreme Court also noted that in the case before it, the respondent had not been able to show exceptional 

circumstances or ―bad faith.‖ And in any event, the arbitrator had passed a final award, which award itself was under 

challenge and pending in separate proceedings, under section 34 of the Act, and hence the Supreme Court concluded 

that the High Court ―should not have used its inherent power to interject the arbitral process at this stage.‖ 

Notably, the Court observed that arbitrations are modelled upon time limitations and referred to the ―principle of 

unbreakability‖ as laid down in P. Radha Bai v. P. Ashok Kumar [(2019) 13 SCC 445], to opine that if the ―Courts are 

allowed to interfere with the arbitral process beyond the ambit of the enactment, then the efficiency of the process will 

be diminished.‖ 

In conclusion, Supreme Court‘s decision in Bhaven Construction once again makes clear that under the jurisprudential 

doctrine of kompetenz-kompetenz, the sole arbitrator or an arbitral tribunal is empowered to adjudicate on, and 

determine, its own jurisdiction. This is statutorily enshrined in Section 16 of the Act and thus any challenge to the 

jurisdiction of the arbitrator or tribunal would, in the first instance, necessarily have to be determined by the arbitrator 

or tribunal themselves, and can only subsequently be challenged in proceedings under Section 34 upon the passing of 

a final award. 

In this case, the Apex Court has also noted that the arbitral process is modelled upon time limitations and the sanctity 

of the process or the time-line should under no circumstances be compromised by a party adopting filibuster tactics of 

initiating parallel proceedings. One is hopeful that, going forward, this three-judge bench decision will act as a 

deterrent for unscrupulous litigants who attempt to undermine the legitimacy of arbitration as an effective dispute 

resolution mechanism and will stop regarding it as just being an alternate process. 

After all, in the words of William Howard Taft, the 27th president of the United States (1909–1913) and the tenth 

Chief Justice of the United States (1921–1930), the only person to have held both offices, ―The development of the 

doctrine of international arbitration, considered from the standpoint of its ultimate benefits to the human race, is the 

most vital movement of modern times. In its relation to the well-being of the men and women of this and ensuing 

generations, it exceeds in importance the proper solution of various economic problems which are constant themes of 

legislative discussion and enactment.‖ 

Let us recognise the true meaning on these words and strive mightily towards improving the arbitration landscape in 

India. Asides from helping economic activity, this will also help ease the immense burden on our Courts which are 

already saddled with back-logs and an unenviable case load. 

Courtesy: 'BarandBench' as extracted from: 

https://www.barandbench.com/columns/upholding-sanctity-of-arbitral-process 
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Sneak Peek: 

No. of words: 1268 words  

Note: In this article, the author has critically analyzed the constitutional validity of Maharashtra‘s Ballot Paper 

proposal. It will help you to enhance your legal acumen. As a CLAT aspirant it is a suggested to have a fair idea about 

it. 

 

Article: 36 

How Constitutional Is Maharashtra‟s Ballot Paper Proposal? 

Former Maharashtra Legislative Assembly Speaker Nana Patole‘s statement about a legislative proposal to include 

ballot paper as an optional voting system during the local body and state Assembly elections has rekindled questions 

about transparency in EVM elections. 

There are two primary concerns regarding the legislative proposal. While the first is related to the constitutionality of 

the proposal, the second is about the purpose that it serves. 

A legislation may have some immediate purpose related to its political contexts. The important question is whether it 

has the potential to transcend such immediate contexts and serve a larger constitutional purpose. 

A Larger Constitutional Purpose 

It is the 2013 Supreme Court judgment that defines the larger constitutional purpose which an EVM election law 

ought to attain. The judgment, which introduces the VVPAT system, states that ―...The paper trail is an indispensable 

requirement of free and fair elections. 

The confidence of the voters in the EVMs can be achieved only with the introduction of the paper trail. With intent to 

have the fullest transparency in the system and to restore the confidence of the voters, it is necessary to set up EVMs 

with the VVPAT system because vote is nothing but an act of expression, which has immense importance in the 

democratic system.‖ 

The SC categorically affirms that the central constitutional issue is not  ‗hackability‘ of  EVMs, but of  transparency. 

The issue with EVM elections is not whether the votes are rightly registered in the machine or not, but whether voters 

will be able to determine and verify that their votes have been rightly registered. 

However, the verified VVPAT votes are reduced to a statistical means of auditing the reliability of the EVM and 

consequently, the VVPAT slips, except for a minuscule set, which are chosen as sample to determine the accuracy of 

the recording of votes in EVMs, are not counted. This means that the import of the SC judgment that upheld the 

electors‘ right to cast their vote in a transparent verifiable system is lost on us. 

It is in this context that the Maharashtra legislative proposal assumes significance. 

While asking the Assembly to consider a legislation that gives voters a choice of paper ballot, the Speaker reiterates 

that the issue is about protecting a fundamental right. 

The electors‘ right to cast vote in a transparent and verifiable system is part and parcel of the fundamental right to 

freedom of expression, as voting is the most fundamental political expression. 
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However, the unprecedented legislative proposal is received with widespread scepticism, citing its unconstitutionality, 

as under the Article 327, that the Parliament is the constitutionally competent authority to pass acts related to the state 

assembly elections. 

The state‘s constitutional authority under Article 243 K (4), to legislate on the matters related to local body election, is 

indisputable. However, same is not the case with the matters concerning state assembly elections. The Maharashtra 

government has invoked the Article 328 to argue for the constitutionality of the proposed legislation. 

However, as per the Article, states can act on the subject of state election only if there are no Parliament Acts related 

to that subject. As there are acts Parliament passed acts related to the subject ballot paper and electronic voting 

machine, it appears that the state cannot unlock the special power stipulated under the Article. 

While the Representation of the People Act, 1951, mandates ballot paper as a method of voting, the 1989 Amendment 

to the Act created a provision for voting machines, too. 

The Ingenuity of the Proposed Legislation 

As there are Parliament passed acts on the issue of the methods of voting, state governments cannot invoke Article 

328 to legislate on the topic. Moreover, state governments are forbidden under the Article 251 to pass a bill that is 

inconsistent to the law made by the Parliament. 

At first glance, the Maharashtra government's proposal to allow the voters to choose  a method of voting that they 

consider as reliable or transparent cannot take off as it could be inconsistent to the Parliament acts. In addition, 

apparently, the state lacks the constitutional authority to legislate as there exists a central legislation on the same issue. 

Here lies the ingenuity of the proposed legislation. If the Maharashtra government were to introduce a legislation that 

replaces the EVM-based voting, it would have been outrightly unconstitutional because of the existence of the 1989 

Amendment. 

However, Maharashtra‘s legislative proposal is not to replace the EVMs with ballots. Instead, it is to allow the voters 

to choose between the EVM and ballot paper. 

The re-introduction of the ballot voting system as part of the voter's right to choose, changes everything about the 

constitutionality of the proposed legislation. 

None of the Parliament passed acts ever forbade the use of ballot papers. The 1989 Amendment to the representation 

act introduces ―voting machines‖ only as an additional option for the casting of votes along with ballots. 

So both the EVM and ballot paper voting are constitutionally valid voting systems and the Election Commission can 

adopt any of them in any of the elections if they choose to do so. The Parliament has allowed the election commission 

to choose any of the voting methods with the regard to the circumstances, but it never asserts that the right to choose 

between the methods of voting is the sole discretion of the Election Commission (The 1989 Amendment, Section 

61A). 

It means, giving the voters the right to choose between the voting methods is consistent with the Parliament acts. 

Giving voters right to choose may make the election commission‘s authority to choose the voting method redundant. 

However, the choice between the voting methods is not the Election commission‘s prerogative; it‘s just that the 

commission is permitted to choose if there is a necessity. 

Irrespective of being consistent or not, the major constitutional concern is whether the topic of the state legislative 

proposal has been addressed by any of the Parliament-passed election laws. 
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None of the Parliament passed acts has ever addressed the subject of Maharashtra's legislative proposal. However, it 

appears on the contrary because we are unclear about what is the subject matter of Maharashtra's proposal. 

The legislative proposal is not about voting methods as it neither introduces a new method nor eliminates or modifies 

the existing voting methods. It is about the voters' right to choose between the existing methods of casting the votes. 

The issue of whether the voters have the right to choose from the constitutionally valid voting methods has never been 

raised in the political arena, let alone the Parliament acting on it. 

Not only that the state‘s proposal is constitutional but it is also in accordance with the highest tradition of the Apex 

court that reaffirms the people‘s right for transparent method of voting. 

What Is the Proposal Essentially About? 

Maharashtra‘s proposal is essentially about protecting fundamental rights. 

Conventionally acting as checks and balances of other constitutional institutions or of the executive is the role 

assigned to the High Courts or the Supreme Court, though the Constitution never limits it to the courts. 

The Constitution envisages a system where each of the constitutional institutions acts as checks and balances of each 

other. While the authority to order the other institutions to correct or withdraw their unconstitutional actions is limited 

to the court, other constitutional institutions like states and Unions can act by using legislative and executive powers to 

undo the effects of unconstitutional actions of other institutions. 

That‘s what the Maharashtra‘s legislative proposal is all about and it could have a far reaching impact on our 

conception of checks and balances of our system. 

Courtesy: 'The Quint' as extracted from: 

https://www.thequint.com/voices/opinion/how-constitutional-is-maharashtras-ballot-paper-proposal#read-more 
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Sneak Peek: 

No. of words: 1931 words  

Note: In this article, the author critically examines the filing of multiple identical FIR‘s at different locations by citing 

the cases of Arnab Goswami and Amish Devgn. In addition to it, the author calls for an intervention of Supreme Court 

in the same, as was done in Cheque bouncing matters. 

 

Article: 37 

Press Freedom: As FIRs Fly In From all Corners, the Supreme Court Must Intervene 

The law is meant to provide justice and not harass citizens, and if it does so, it must be struck down or read down to a 

more pragmatic interpretation, as was done with cheque bouncing matters. 

The rampant misuse (if not abuse) of the Indian criminal justice system certainly calls for an interventionist approach 

from our Supreme Court (SC). A hands-off approach is no good and, in fact, seems to be encouraging those who want 

to take advantage of the law to inconvenience anyone who is perhaps an annoyance to them. I refer to the spate of 

First Information Reports (FIRs) filed by different people in different parts of the country so that the accused is 

harassed and made to run from one state to another and from one court to another. 

Let‘s consider a few examples of the recent past. A broadcast on the R Bharat channel on April 21, 2020 led to a 

handful of FIRs and criminal complaints against its owner-editor ArnabGoswami in Maharashtra, Chhattisgarh, 

Rajasthan, Madhya Pradesh, Telangana and Jharkhand and in the Union Territories of Jammu and Kashmir. 

Incidentally (and it hardly matters for the purposes of my submission) the complaints were in identical terms and, as 

noted by the SC, the language, content and sequencing of paragraphs and their numbering is identical. 

Goswami had two options before him: first, to challenge the FIRs and contest the complaints in these states and Union 

Territories and second, to approach the SC to transfer all the FIRs and complaints to one convenient court or police 

station, preferably near his place of residence. The accused chose to approach the Supreme Court, but for a variety of 

other reliefs. However, the SC decided to transfer one of the FIRs (filed on April 22 in Nagpur) to Mumbai, where 

Goswami ordinarily resides. The SC quashed the remaining FIRs and complaints on the ground that multiple FIRs and 

complaints cannot be filed in respect of the same incident. Reliance was placed on earlier decisions of the SC in this 

regard. Those decisions did not deal with multiple complaints filed by different aggrieved persons, but it hardly 

matters for the present purposes. 

The consequences of this decision are two-fold: first, those who had filed criminal complaints against Goswami are 

left high and dry, their complaints having been quashed. On a reading of the decision of the SC, it is not clear whether 

the complainants were parties before the SC and were heard. Perhaps the most aggrieved would be the first 

complainant, who filed his complaint on April 21 in Chhattisgarh and therefore, on the reasoning of the SC, 

subsequent FIRs and complaints filed in Nagpur and other places on April 22 ought to have been quashed and not his 

complaint. Second, the harassment that Goswami was likely to face has been staved off – good for him. 

In the case of another TV anchor, Amish Devgan, he hosted a program on June 15, 2020 after which seven FIRs were 

filed against him in Rajasthan, Telangana, Maharashtra and Madhya Pradesh. The first FIR was filed in Ajmer, 

Rajasthan. Devgan, a resident of Noida, Uttar Pradesh petitioned the SC challenging the FIRs and alternatively 

praying that the FIRs be clubbed together and transferred to Ajmer where the first FIR was filed. However, it appears 

from a reading of the decision of the SC that during oral submissions, it was prayed that the FIRs be clubbed and 

transferred to NOIDA or Delhi. 
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The SC first directed the impleadment of the ‗complainants‘ so that they could be heard in the matter. But more 

interestingly, the SC did not follow the decision in Goswami‘s case and declined to quash the subsequent FIRs. The 

reason proffered was that those who had filed the subsequent FIRs would be deprived of their right to file a protest 

petition in case the investigation revealed that no offence was made out. Therefore, the subsequent ‗complainants‘ 

were not left high and dry, and advisedly so. The prayer by Devgan to transfer the FIRs to Ajmer was accepted. 

The reprieve for Goswami and partial reprieve for Devgan was possible only because they had the financial resources 

and logistical capacity to petition the SC. Does an average citizen have these resources? Consider the example of an 

exuberant student or an unemployed youth who says or tweets something that a handful of people across the country 

find obnoxious (or doesn‘t say anything, like the comedian MunawarFaruqui). FIRs and complaints are then filed 

against that student or youth in six or seven states in all corners of the country, including one in Zunheboto, Nagaland, 

another in Lachung, Sikkim, a third in Vellarada, in Kerala and a fourth in Jaisalmer, Rajasthan and a few others 

thrown in for good measure in some other districts. 

What can the student or unemployed youth do? Surely, she does not have the capacity to have a Bharat Darshan and 

convince the court or authorities of her innocence or absence of bad intention (mensrea). Approaching the SC? Not 

easy at all – it requires finances and pestering the Registry for listing the case. Then there is the recent trend in the SC 

that appears to suggest that the aggrieved litigant should first petition the concerned high court. So, the student or 

youth is left either defenceless or asked to fend for herself. 

What next? The police will summon her to join investigations. She has no option but to ignore the summons, and then 

the police will come to her house to arrest her. The student or youth will eventually end up as a statistic in the files of 

the National Crime Records Bureau. By any chance, did you hear Mr Bumble say ―… the law is a ass – a idiot.‖ 

So, if the law is ―a ass – a idiot‖ what can the SC do about it? Isn‘t it parliament‘s job to legislate and plug loopholes 

in the legislation? If parliament doesn‘t do so, that‘s just too bad and so be it. 

The cheque bouncing cases 

But the SC has faced a somewhat similar situation on an earlier occasion when cheque bouncing cases hobbled the 

justice delivery system. I recall having met a judicial officer in the State Judicial Academy who told me that he had 

1,25,000cheque bouncing cases pending in his court! Maybe a severe case of exaggeration, but he certainly had (like 

many other judicial officers) much, much more than he could handle. Some intrepid creditors realised that it would be 

difficult to get a summon issued to a debtor in some of these courts. So, they opened bank accounts in out of the way 

places or sent notices from out of the way places so that they could invoke the territorial jurisdiction of the local court 

that had a comparatively lesser number of pending cases and thereby not only get an early hearing but also greatly 

inconvenience the debtor. 

In the 2014 decision in DashrathRupsinghRathod, the SC noted some interesting conclusions from a 2008 decision in 

Harman Electronics. It was noted by the SC that the provision of law (section 138 of the Negotiable Instruments Act) 

is being ―rampantly misused so far as territorial jurisdiction for trial of the complaint is concerned.‖ The artful 

creditors had taken their strategy to a new level and to further inconvenience the debtor, they had adopted a stratagem 

of filing complaints against the same person for different bounced cheques in different parts of the country. The SC 

noted this: 

―Harman, in fact, duly heeds the absurd and stressful situation, fast becoming common-place where several cheques 

signed by the same drawer are presented for encashment and requisite notices of demand are also despatched from 

different places.‖ 
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This was described by the SC as ―manipulative abuse of territorial jurisdiction [which] has become a recurring and 

piquant factor.‖ As it is the debtors did not have the finances, in many cases, to pay off the creditors. Therefore, their 

ability to approach the doors of the SC was virtually non-existent. 

In this background, what did the SC do? It took a pragmatic approach to the problem, considered the devious 

manipulations of the creditors and the harassment caused to small people who unfortunately could not pay their debts 

and concluded that the law must be interpreted to mean that ―The territorial jurisdiction is restricted to the Court 

within whose local jurisdiction the offence was committed, which in the present context is where the cheque is 

dishonoured by the bank on which it is drawn.‖ QED. 

Today, we have similar FIRs filed against respected journalists like MrinalPande, RajdeepSardesai and several others 

in UP, Madhya Pradesh, Haryana and Delhi for tweets that blamed police firing for the unfortunate death of a 

protestor on Republic Day. The tweet originated in Delhi. Shouldn‘t the alleged offence be investigated in Delhi 

where it took place instead of some other city? What happens if someone in Bihar decides to file an FIR against them 

in Patna? Are they expected to troop down to Bihar and other states for investigations on being summoned by the 

police? If they don‘t ‗join‘ the investigations, there is a possibility that the police from UP and Bihar might give them 

a midnight knock. This is not beyond the realm of possibility – the police from these two states have been known to 

visit Mumbai for making arrests. 

Similarly, a member of parliament, ShashiTharoor is facing allegations of sedition in three states and Delhi for a tweet 

about the death of the protestor. If he had said the same thing in parliament and not on Twitter, his speech would have 

been constitutionally protected – sedition or no sedition. It‘s a rather anomalous situation. 

Incidentally, The Wire sought to get to the bottom of this incident, but did not give its conclusion in a report published 

on January 30. It noted that the grandfather of the deceased (and the father) had alleged that the deceased had a bullet 

injury, but the doctors who conducted the post mortem were unable to clearly say so. The Delhi Police version as also 

the view of the UP police was a part of the write-up. Based on this report, SiddharthVaradarajan of The Wire tweeted 

the statement made on the record by the grandfather of the deceased. Surprisingly, the UP police filed an FIR against 

him alleging the possibility of a law and order problem in Rampur district (the residence of the deceased). Again, 

somewhat surprisingly, the UP police does not seem to have proceeded against the grandfather and father of the 

deceased – I hope they don‘t. No action has been taken – and rightly so – by the Delhi police against the author of the 

original article, Varadarajan and the grandfather and father of the deceased. 

The tweet was given out from Delhi, so why should the police of some other state file an FIR? I do understand and 

appreciate that the state which feels the impact of something offensive has territorial jurisdiction to register an offence. 

However, that principle has and can be abused, as it was in the cheque bouncing cases. I would submit, therefore, the 

Supreme Court must be interventionist and lay down the law on this subject should anyone of the aggrieved journalists 

or Tharoor file a petition in the SC. The law is meant to provide justice and not to harass citizens, and if it does so, it 

must either be struck down or read down to a more pragmatic interpretation. There is an interventionist precedent and 

it would be good if it is followed. 

Courtesy: 'The Wire' as extracted from: 

https://thewire.in/law/press-freedom-firs-supreme-court-intervene-justice-lokur 
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Sneak Peek: 

No. of words: 482 words  

Note: In this article, the author critically examines the recent ruling by Supreme Court of Nepal wherein it over-turned 

the decision to dissolve the Lower house of parliament. It is suggested to have a fair idea about the same.  

 

Article: 38 

Judicial blow: On Nepal Supreme Court reinstating Parliament 

PM Oli stands exposed after Supreme Court reversed his decision to dissolve Parliament 

A Constitution Bench of the Supreme Court of Nepal quite rightly overturned Prime Minister K.P. Oli‘s decision to 

unilaterally dissolve Parliament in December 2020 and which was later approved by President Bidya Devi Bhandari. 

The ostensible reason for Mr. Oli‘s decision, clearly without any merit, was inner party intrigue within the ruling 

Nepal Communist Party (NCP). The Court correctly observed that there was the possibility of the formation of a new 

government in case Mr. Oli did not enjoy the confidence of Parliament, and therefore ruled his decision 

unconstitutional. The NCP has since then fractured politically into two factions, one led by Mr. Oli and the other by 

Pushpa Kumar Dahal and Madhav Kumar Nepal, both former Prime Ministers who belonged to the erstwhile Nepali 

Maoists and the Communist Party of Nepal (Unified Marxist-Leninist), respectively. These parties had merged into 

the NCP in 2018. But this fracture is not yet formalised even though the Dahal-Nepal faction has ―expelled‖ Mr. Oli 

from the party. In defence of his decision, Mr. Oli had argued that he required the support of a two-thirds majority to 

govern the nation and had sought re-elections, but the Supreme Court‘s decision has now rendered that moot by 

restoring the status quo ante as of December 2020. The Court also went on to scrap all appointments made by the 

government after the dissolution of Parliament on December 20, 2020. 

Having received such a stinging rebuke by the Supreme Court, the right course of action for Mr. Oli should be to 

resign on moral grounds, but knowing the combative politician, that is not going to happen. The NCP‘s vertical split 

into two near-equal factions in Parliament should allow the formation of a new government if the Dahal-Nepal faction 

chooses to support an alternative — it has already pledged support to Nepali Congress (NC) leader 

SherBahadurDeuba if the NC stakes claim to form a new coalition government. The repeated changes in government 

should not surprise anyone as Nepal has a history of unstable regimes and frequent changes in Singha Durbar‘s 

occupants since the end of absolute monarchy in 1990. But the NCP missed a historic opportunity after it came to 

power with a two-thirds majority in the bicameral Federal parliament and in six of the seven provinces. Mr. Oli could 

have used the mandate in 2018 to ensure a stable regime, and governance and development in a country battered by 

the 2015 earthquake, political instability, and now the COVID-19 threat. His government singularly failed on most 

counts, and he and other NCP leaders could not work as a cohesive unit. The electorate‘s expectations of a stable 

regime, the first elected one since the promulgation of its Constitution, have been belied yet again due to the failure of 

the political leadership. 

Courtesy: 'The Hindu' as extracted from: 
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